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fu the District Court of the Uuited States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, 
Plaintiff aud Defendant iu Kerror, 


me No. 1934. 


STONE & WEBSTER ENGINEER- 
mG GORPORATION, a Corporation, 
Defendant aud Plaintiff in Erroe, 


NAMES AND ADDRESSES OF COUNSEL. 


JAMES A. KERR, Esq., 
1309 Hoge Building, Seattle, Washington. 
Attorney for Defendant and Plaintiff in Error. 


EK. S. MceCORD, Esq., 
1309 Hoge Building, Seattle, Washington. 
Attorney for Defendant and Plaintiff in [rror. 


HEIR W. See YERS, ieee 
432 Pioneer Building, Seattle, Washington. 
Attorney for Plaintiff and Defendant in Error. 


CGE XSoA. EN SLOMN Esqe 
430 Pioneer Building, Seattle, Washington. 
Attorney for Plaintiff and Defendant in Error. 
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ELI MELOVICH, 
Plaintiff. 


VS. 


STONE & WEBSTER ENGINEER- 
ING CORPORATION, 
Defendaut. 


RECORD ON REMOVAL FROM THE SUPERIOR COURT 
OF THE STATE OF WASHINGTON, IN AND FOR 
THE COUNTY OF KING, TO THE CIRCUIT 
COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF 
WASHINGTON, NORTHERN 
DIV ISiow 


STONE & WEBSTER ENG. CORP. 


Co 


SOM MMMEOPOMMC LOND oo cccccec eee. steneeenea2-eeadeccea vaca esecesseodeocaceussers 7 
Motion to make complaint more definite and certain............ 1 
RMR UNE ooo nos sa ce chanies Siassnacete oteeesdoee cee ee 10 
MMM ON Noe onde cece n od ak fnunanaaascaseduess coe .aseNuceieeeasseclses Mskeeg BL 
RemGemOn SSC Of LAW ...........2.-2cc..ccen0cceceeacceascucccpeessecsucacecucecaes 9 
Ss 1? JOSCN Ck 621 Sea ae en ee eee ENED Mune, 1 
eet OF Removal ........................---sess00eecseseesccceesusteseacesscses 4 


if ELI MELOVICH Ys. 


In the Superior Court of the State of Washington, for King 
County. 


Sie MELOVICH, | 
Plaintiff, 


YS. 


STONE & WEBSTER ENGINEER: MOTION. 
ING CORPORATION; a Corporation, 


Defendaut. 


Comes now the above named defendant and moves the court 
for an order requiring plaintiff to strike from his complaint 
and make said complaint more definite and certain as is here- 
inafter set out: 


le 


Referring to paragraph four therein to strike that part 
beginning with the word “that” in the first line thereof and 
ending with the word “gears” in the seventh line thereof for 
the reason that said part is a conclusion. 


JU, 


Referring to paragraph six of said complaint to strike 
therefrom that part of said paragraph beginning with the 
word “employment” in the fourth line thereof, and ending with 
the word “agent” in the sixth line thereof, for the reason that 
said part is a conclusion. 


JUG, 


And to further strike from said paragraph six that part 
beginning with the word “that” in the fortieth line thereof and 
ending with the words “Slim Dickey” in the forty-ninth line 
thereof for the reason that said part is wholly immaterial and 
irrelevant. 


STONE & WEBSTER ENG. CORP. 5 


NG 
To strike from said sixth paragraph that part thereof be- 
ginning with the words “Plaintiff's main work” in the fifty- 
second line thereof, and ending with the word “aforemen- 
tioned” in the fifty-fourth line thereof, for the reason that said 
part is immaterial and redundant. 
Ne 
To strike from said paragraph six of the complaint begin- 
ning with the words “and being a foreigner” in the sixty- 
second line thereof and ending with the word “unprotected 
machinery” in the sixty-fourth line thereof, for the reason that 
said part is wholly immaterial and irrelevant. 
vale 
Referring to paragraph seven of the complaint, this de- 
fendant moves the court for an order requiring plaintiff to 
strike the whole thereof from the complaint for the reason 
that said paragraph is redundant. 
NUT, 
Referring to paragraph eight of said complaint, defendant 


moves the court for an order to strike the whole thereof from 
said complaint, for the reason that said paragraph is wholly 


minaterial. KERR & McCORD, 
Attorneys for Defendant. 

State of Washington, 

County of King—ss. 

J. A. Kerr being first duly sworn, on oath says, that he is 
one of the attorneys for’ the defendant in the above-entitled 
action; that he has read the foregoing motion, knows the con- 
tents thereof and believes the same to be meritorious and well 


founded in law. Tf. IDIRIR 


Subscribed and sworn to before me this 7th day of Defend- 


— TaN, IVEY, 
Notary Public in and for the State of Washington, 
residing at Seattle. 
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Copy of within motion received and due service of same 
acknowledged this 7th day of December, 1910. 
IVAN BLAIR, 
Attorneys for Plaintiff. 


Filed Dec. 10, 1910. D. K. Sickels, Clerk. 
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in the Superior Court of the State of Washington, for hing 
County. 


EL SLOVICH, 
Plaintiff, | No. T1554. 


oS . PETITION 
STONE & WEBSTER ENGINEER- FOR 
ING COPORATION, a Corporation, | REMOVAL 
Defendaut. 


To the Honorable Superior Court of the State of Washington 
for King County: 

Your petitioner respectfully shows to this Honorable Court 
that the matter and amount in disnute in the above entitled 
suit exceeds, exclusive of interes? and costs, the sum or value of 
Two Thousand Dollars, and thac the controversy in said suit 
is between citizens of different states; that your petitioner, 
the defendant in the above entitled suit, was at the time of 
the commencement of said suit and still is a resident of the 
City of Boston, State of Massachusetts, and a non-resident 
of the State of Washington; that your petitioner is a corpora- 
tion duly organized and existing under and by virtue of the 
laws of the State of Massachusetts and that its principal place 
of business is in the City of Boston, State of Massachusetts, 
and that the plaintiff was at the time of the commencement 
of this action and still is a resident of King County, State of 
Washington. Your petitioner offers herewith a good and suf- 
ficient surety for its entering into the Circuit Court of the 
United States for the Western District of Washington, Nor- 
thern Division, on the first day of its next session a copy of 
the record in this suit and for paying all costs that may he 
awarded by the Circuit Court, if said court shall hold that 
this suit was wrongfully or improperly removed thereto. And 
your petitioner alleges that it has a good and meritorious 
defense in the above entitled cause. 

Your petitioner prays this Honorable Court to proceed no 
further herein except to make the order of removal required 
by law and to accept the said surety and bond and to cause 
the record herein to be removed into the Circuit Court of the 
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United States in and for the Western District of Washington, 
Northern Division, and it will ever pray. 
STONE & WEBSTER ENGINEERING COPORATION, 
By Kerr & McCord. 
Its Attorneys. 
State of Washington, 
County of Kking—ss. 

J. A. Kerr, being first duly sworn, on oath deposes and 
says: That he is one of the attorneys for the petitioner above 
named; that he has read the foregoing petition for removal 
and knows the contents thereof and believes the same to be 


true. J. A. KERR. 
Subscribed and sworn to before me this Tth day of Decem- 
ber, A. D. 1910. Jo Ne IVES 


Notary Public in and for the State of Washington, 
residing at Seattle. 
State of Washington, 
County of King—ss. 

On this 7th day of December, A. D. 1910, in the County of 
King, State of Washington, before me a Notary Public in and 
for said State of Washington, personally appeared J. A. Kerr, 
to me known to be the individual who executed the foregoing 
petition, and then and there acknowledged to me that he ex- 
ecuted the same for and on behalf of the petitioner Stone & 
Webster Engineering Corporation. 

IN WITNESS WHEREOF, I have hereunto set my hand 
and aftixed my ofticial seal the day and year first above written. 

J. IN. IVEY, 
Notary Public in and for the State of Washington, 
residing at Seattle. 

The foregoing and within petition is hereby on this 10th 
day of December, 1910, granted in open court. 

JOHN F. MAIN, Judge. 

Copy of within Petition for Removal received and due 
service of same acknowledged this 7th day of December, 1910. 

IVAN BLAIR, 
Attorneys for Plaintiff. 
Filed Dec. 10, 1910. D. K. Sickels, Clerk. 
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In the Superior Court of the State of Washington for Ning 
County. 


ELI MELOVICH, 
Plaintiff. No. ....... 
VS. as 
; BOND ON 
STONE & WEBSTER ENGINEER- | pReyWovVAL. 
ING CORPORATION, a Corporation, 


Defendant. 


KNOW ALL MEN BY THESE PRESENTS: That Stone 
& Webster Engineering Corporation, a corporation, as prin- 
cipal, and the National Surety Company of New York, a cor- 
poration organized under the laws of the State of New York, 
and duly anthorized to transact a surety business m the State 
of Washington, as surety, are holden and stand firmly bound 
unto Eli Melovich, in the penal sum of Five Hundred Dollars, 
for the payment of which well and truly to be made unto the 
said Eli Melovich, his heirs, representatives and assigns, they . 
bind themselves, their successors and assigns, jointly and sey- 
erally, firmly by these presents. 

Upon condition nevertheless that whereas the said Stone 
& Webster Engineering Corporation has petitioned the Superior 
Court in and for King County, State of Washington, for the 
removal of a certain cause pending therein, wherein the said 
Eli Melovich is plaintiff and the said Stone & Webster Engi- 
neering Corporation is defendant, to the Circnit Court of the 
United States for the Western District of Washington, Nor- 
thern Division ; 

Now if the said Stone & Webster Engineering Corporation 
shal] enter into the said Cirenit Court of the United States on 
the first day of its next term, a copy of the record in said snit 
and shall well and truly pay all costs that may be awarded 
by said Circnit Court of the United States, if said Court shall 
hold that said suit was wrongfully or improperly removed 
thereto, then this obligation shall be void; otherwise it shall 
remain in full force and effect. 
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IN WITNESS WHEREOF the said Stone & Webster Engi- 
neering Corporation has caused these presents to be executed 
by its attorneys, and the National Surety Company has caused 
these presents to be executed by its Resident Vice-President, 
Resident Assistant Secretary, this 7th day of December, A. D. 
1910. 

STONE & WEBSTER ENGINEERING CORPORATION, 
By Kerr & McCord, Its Attorneys. 
XATIONAL SURETY COMPANY, 
(Seal) By Robt. A. Hulbert, Resident Vice-President. 
Attest: Geo. W. Allen, Resident Assistant Secretary. 
Approved Dec. 10, 1910. John F. Main, Judge. 


Filed Dec. 10, 1910. D. K. Sickels, Clerk. 
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In the Superior Court of the State of Washington for Ning 


County. 
ELI MELOVICH, 
Plaintiff, 
WS 
] Paes Seow ioat 
SPONE & WEBSTER ENGINEER: ; 
RG CORPORATION, 
Defendant. 


Nature of Motion. 

Petition for removal. 

Notice of issue of law. 

Department No. 3. 

Last pleading served Dec. 7, 1910. 

To Messrs. Mevers & Blair, 
Attorneys for Pltf. 


Please take notice that the issue of law in the above entitled 
cause will be brought for trial on the 10th day of Dec., 1910. 


KERR & McCORD, 
Attorney for Deft. 


I hereby acknowledge receipt of true copy of within note 
and notice, and admit true service thereof Dec. 7, 1910. 
IVAN BLAIR, 
Attorney for Pltf. 


Piled Dec. 12,1910. D. K. Siekels, Clerk. 
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In the Superior Court of the State of Washingtou for the 
County of King. 


Dit SIeLOKICH, 
AS No. T7554. 
STONE & WEBSTER ENG. CO. 
Saturday, December 10, 1910. 
HON. JOHN F. MAIN, Judge. 
Order of removal signed. 
Bond approved. 


Min. Book No. 6. 
Page 12. 
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In the Superior Court of the State of Washington for Ning 
County. 


PASE LOVICH, 
Plana. 
VS. 


STONE & WEBSTER ENGINEER: | 
ING CORPORATION, 


Defeudant. 


Wednesday, December 21, 1910. 
HON. Rk. B. ALBERTSON, Judge. 


Order of removal signed. 
Minute Book No. 3, Page 335. 
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In the Superior Court of the State of Washington for King 
County. 


ELI MELOVICH, 
Plaintiff. 


VS. 


ING CORPORATION, a Corporation, 


STONE & WEBSTER ENGINEER- ' ORDER 
Defeudaut. 


This cause coming on regularly for hearing this 21st day 
of December, A. D. 1910, and it appearing to the Court that 
heretofore and on the 10th day of December, 1910, a petition 
for the removal of the above entitled cause to the Circuit Court 
of the United States for the Western District of Washington, 
Northern Division, was duly presented and granted and that 


the bond on removal required by law was duly approved and 
filed ; 


It is now by this Court ordered that the above entitled 
cause be removed into the United States Circuit Court for the 
Western District of Washington, Northern Division, and that 
the Clerk of this Court forthwith prepare a complete record 
of said cause and forward the same to the said United States 
Circuit Court. 


R. B.. ALBERTSON, Judge. 


Filed Dec. 21, 1910. D. K. Sickels, Clerk. 


State of Washington, 
County of King—ss. 


I, D. K. Sickels, County Clerk of King County and ex- 
officio Clerk of the Superior Court of the State of Washington, 
in and for the County of King, do hereby certify that the fore- 
going is a full, true and correct transcript of the entire record 


—— a 


and filed in cause No. 77554, Eli Melovich vs. Stone & Webster 
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Engineering Corporation as the same appear of record and on 
file in my office. 

IN TESTIMONY WHEREOF T have hereunto set iy hand 
and affixed the seal of said Court, this 24th day of Dec., A. D. 
1910. 

(Seal) D. Kk. SICKELS, Glerk. 
By W. K. Sickels, Deputy Clerk. 


Filed U. 8. Circuit Court. Western District of Washing- 
ton, Dec. 24, 1910. Sam] D. Bridges, Clerk. W. D. Coving- 
ton, Deputy. 
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United States Cireuit Court for the Western District of 


Washington. 
ELI MELOVICH, 
Plaintiff. 
VS. No. 1534. 
ENGINEER- APPEARANCE. 


STONE & WEBSTER 
ING CORPORATION, a Corporation, 
Defendant. 


To the Clerk of the above Entitled Court: 
You will please enter our appearance as attorneys for de- 
fendant in the above entitled cause, and service of all subse- 
quent papers, except writs and process, may be made upon 
said defendant, by leaving the same with 
KERR & McCORD, 


Office address: 318 Mutual Life Bldg., Seattle, Washington. 


Indorsed: Appearance. Filed U. S. Cirenit Court, West- 
ern District of Washington, Dee. 24,1910. Sanr) D. Bridges, 


Clerk. W. D. Covington, Deputy. 
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fn the Circuit Court of the United States for the Western 
District of Washington. Northern Dirision. 


ELI MELOVICH, 
Plaintiff, 

VS. 
STONE & WEBSTER ENGINEER. 
ING CORPORATION, a Corporation, 
Defendant. 


No. 1934. 


To Bli Melovrich and to Tran Blaiv and Herbert W. Meyers, 
His Attorneys: 


You and each of you will please take notice that the record 
on removal in the above entitled cause has this 24th day of 
December, 1910, been filed with the Clerk of the above entitled 
Court. 

KRERR & McCORD, 
Attorneys for Defendant. 


Copy of within Notice received and due service of same 
acknowledged this 24th day of Dec., 1910. 


HERBERT W. MEYERS, 
Attorney for Plaintiff. 


Indorsed: Notice. Filed U.S. Cireuit Court, Western 
District of Washington, Dec. 27, 1910. Sam'l D. sridges, 
Clerk. W. D. Covington, Deputy. 
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In the Superior Court of the State of Washington in and for 
the County of King. 


ELI MELOVICH, 
Plaintiff. 
Wiss 
No. 1954. 
STONE & WEBSTER ENGINEER: SUMMONS. 
ING CORPORATION, a Corporation, 


Defendant. 


The State of Washington to the Stove & Webster Nugineering 
Corporation, a Corporation, the abore named Defendant: 


You are hereby summoned and required to appear within 
twenty days after the service of this summons upon You, ex- 
clusive of the day of service, and defend the above entitled 
cause in the Superior Court of the State of Washington, for 
King County aforesaid, and answer the complaint of the plain- 
tiff and serve a copy of your answer upon the undersigned at- 
torneys for plaintiff at their offices below stated, and in case 
of your failure so to do, judgment will be rendered against you 
according to the demand of the complaint which will be filed 
with the Clerk of the said Court, a copy of which is herewith 
served upon you. 

HERBERT W., MEYERS, 
IVAN BLAIR, 
Attorneys for Plaintiff. 


Postoffice and Office Address: 430-33 Pioneer Building, 
Seattle, King County, Washington. 
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Tn the Superior Court of the State of Washington in aud for 
King County 


Kia MELOVICH, 


Plaintiff. 
a INO 
SPOeEe & WEBSTER ENGINEER- COMPLAINT. 
ING CORPORATION, a Corporation, 
Defendant.) 


Plaintiff complains of defendant and alleges: 
IK, 


That the defendant 1s a corporation duly organized and 
existing under and by virtue of the laws of the State of Massa- 
chusetts, maintaining an office in the City of Seattle, State 
of Washington, with one M. J. Whitson as its resident and 
statutory agent, and as such is liable to be sued in the Courts 
of this State. 

1UE 


That the defendant on the 12th day of July, 1910, and prior 
thereto operated at Snoqualinie Falls, King County, Wash- 
ington, a mill or factory wherein machinery was used, to-wit: 
a concrete mixing and manufacturing establishment consist- 
ing of two power houses, constructed of brick and concrete and 
approximately one hundred and fifty (150) feet square and 
two stories high, and three motor houses and many small build- 
ings, and a large building or structure some sixty (60) feet in 
height wherein was operated by electric power a large amount 
of concrete mixing machinery, elevators, chains, cogs, gearing, 
belting and other machinery, which said establishment was 
used by the defendant for the purpose of manufacturing con- 
erete. That the buildings were all of a permanent nature and 
a part of the concrete manufacturing plant maintained by de- 
fendant company in manufacturing concrete for the Snoqualmie 
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Dam, at which establishment there were two hundred to three 
hundred men employed at the time and prior to the time of 
this accident. 

Te 


That at the top of said structure or concrete lift, defendant 
operated certain bull cogs, pinion wheels, driving wheels and 
gears to run the elevator, and on which cogs and gears the 
employees of the defendant were Hable to come in Contacte. mle 
in the performance of their duty as such employees, and which 
it was practicable to guard, and which could be effectually 
euarded with due regard to the ordinary use of said cogs and 
gears and the dangers to employees therefrom. 

IV. 

That it was necessary to the safe operation of the said 
cogs and gears and to the safety of employees when operating 
the same that the said cogs and gears should be properly pro- 
tected and guarded by the use of guards so as to form a shield 
to ward off and keep the hands and arms of such employees 
from coming in contact with such cogs and gears; and without 
such guards it would be dangerous to any employee using the 
same, all of which was well known to the defendant. 


V. 


That the defendant on or about the said date and prior 
thereto failed and neglected to provide reasonable guards for 
the said cogs and gears, and at the time of said accident to 
plaintiff the said cogs and gears were wholly unprotected. 


VIL 


That on and prior to said date, the plaintiff was employed 
by the defendant as a laborer in the said establishment. and 
that by reason of said employment it was the duty of the plain- 
tiff among other things to oil the said cogs and gears under 
the direction of the defendant’s agent, and that on said date 
the plaintiff was ordered by defendant’s foreman to oil the said 
cogs and gears while the same were in motion, and the plain- 
tiff while exercising due care and without fault or negligence 
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on his part, attempted to oil the said cogs and gears while 
the same were in motion, in obedience to the defendant's direc- 
tions as aforesaid; came in contact with the said cogs and 
gears, aud had his right arm caught therein, and the same was 
crushed, broken and mangled, and that plaintiff was thereby 
so forcibly and violently thrown on and against the said cogs 
and gears, and the machinery connected therewith, that plain- 
titf's face was severely torn open and bruised so as to necessi- 
tate the sewing up thereof, his breast torn open so as to neces- 
sitate the sewing up thereof, and that by reason thereof plain- 
tiff was compelled to have and did have his said right arm 
amputated, and a severe surgical operation performed upon 
his injured face and breast as aforesaid, and that by reason 
of the said injuries plaintiff has suffered great mental and 
physical pain, and was rendered incapable of following his 
usual avocation in life; that by reason of said injuries plaintiff 
was corfined in the hospital for a period of twenty-eight days. 
Ever since said accident and especially since the amputation 
of his right arm, he has suffered great pain in the three inch 
stump thereof, and apparent pains in the arm which was torn 
off in the machine as aforementioned. Plaintiff has suffered 
with great pains in his left breast and chest ever since said 
accident to the present time, and even now he has pains in 
his said left side, which plaintiff and his physician believe to 
be the result of internal injuries which he received by his 
said contact with the cogs aforementioned; that plaintiff had 
been running a motor and cars and it had not been part of 
his duty to oil the machine aforementioned, and that work had 
been done by the engineer who was in charge of plaintiff and 
directed his work. About six or seven days before this acci- 
dent happened, namely on or about July 6, 1910, plaintiff's 
former boss or head, the engineer aforementioned was changed, 
and plaintiff was placed under a new engineer whose name is 
not known to the plaintiff, but who is known as Slim Dickey, 
and plaintiff was instructed by this engineer or hoss to oil 
said machine, which work had formerly been done by the head 
engineer aforementioned. Plaintiff's main work was at the 
motor below this concrete elevator running the cars afore- 
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mentioned, but plaintiff was instructed by the engineer herein 
mentioned to oil said machinery, and prior to the happening 
of this accident plaintiff had according to instructions done 
said oiling about four or five times and plaintiff was not an 
experienced mechanic or engineer, but had been employed as 
a laborer and was accustomed to doing ordinary laborers work 
and was unaccustomed to machinery, and being a foreigner and 
unfamiliar with machinery did not realize the dangers accom- 
panving work around unprotected machinery. Plaintiff at the 
time of said injury was merely a substitute for a man who was 
relieved for a cause unknown to this plaintiff, and by reason 
thereof was unfamiliar with the machinery aforementioned. 


SOE 


All of said injuries were caused by the negligence of the 
defendant in not having said cogs and gears properly guarded 
and in allowing the same to be used without guards, and all 
without the fault of the plaintiff. 


VIII. 


That within six months after plaintiff received said in- 
juries, to-wit: on the 19th day of October, 1910, and again on 
the 2nd day of November plaintiff gave a notice in writing of 
the time, place and cause of his said injuries, which notice was 
signed by Herbert W. Meyers, his attorney in his behalf; that 
defendant has made no settlement for said injuries or for any 
of them, and that one year has not elapsed since the happening 
of said injuries. 


TX 


At the time of the injury aforementioned plaintiff was 
capable of earning and was earning Three ($38.00) Dollars 
per day, and by reason of this accident he has lost in wages 
approximately Two Hundred and Sixty-two ($262.00) Dollars. 


». ¢. 
That by reason of his aforesaid injuries plaintiff has suf- 


fered damages in the sum of Twelve Thousand (812.000.90) 
Dollars. 
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WHEREFORE: Plaintiff asks for judgment against the 
defendant for Twelve Thousand Two Hundred and Sixty-two 
($12,262) Dollars, together with his costs and disbursements 
in this action incurred. 

HERBERT W. MEYERS, 
IVAN BLAIR, 
Attorneys for Plaintiff. 
State of Washington, 
County of King—ss. 

Eli Melovich, being first duly sworn to tell the truth, deposes 
and says as follows: I ain the plaintiff in the above entitled 
cause and I have read the foregoing complaint and know the 
contents thereof and believe the same to be true. 

His 
ELI XN MWEEONICEE 
Mark 
Witness: E. Bielich. 


Subscribed and sworn to before me this 31st day of October, 


1910. 
HERBERT W. MEYERS, 


Notary Public in and for the State of Washington, 
residing at Seattle. 


Service made Noy. 238, 1910. 
Indorsed: Summons and Complaint. Filed U. 8. Circuit 


Court, Western District of Washington, Apr. 2 Sil samt 
D. Bridges, Clerk. W. D. Covington, Deputy. 
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United States Cireuit Court for the Western District of 
Washington, 
ELI MELOVICH, 
a No. 1934. 
STONI & WEBSTER ENGINEER- - al 


| 
Plaintiff. | 
e 


ING CORPORATION, 
Defendant. 


To the Clerk of the abore Eutitled Court: 


You will please enter my appearance as attorney for Eli 
Melovich in the above entitled cause, and service of all sub- 
sequent papers, except writs and process, may be made upon 
said plaintiff, by leaving the same with 


HERBERT W. MEYERS, 
Office Address: 430-3 Pioneer Bldg., Seattle, Washington. 
Indorsed: Appearance. Filed U. 8S. Circuit Court Western 


District of Washington, Apr. 26, 1911. Sam’l D. Bridges, 
Clerk. W. D. Covington, Deputy. 


Lo 
vt 
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Tr the Carcuit CGoiwrt of the Cunited States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, ) 
Plaintiff, 
we ; No. 1934. 


STONE & WEBSTER ENGINEER- j| @TIPULATION. 
ING CORPORATION, a Corporation, 
Defendant. 


It is stipulated and agreed by and between Eli Melovich, 
plaintiff above named, by his attorneys Herbert V. Meyers and 
Ivan Blair, and Stone & Webster Engineering Corporation, a 
corporation, the above named defendant, by its attorneys Kerr 
& McCord, that the petition for removal in the above entitled 
cause and that part thereof referring to the residence of the 
above named plaintiff, may be amended in such a manner as 
to show that the above named plaintiff is not only a resident 
and was a resident of the State of Washington at the time of 
the institution of the above entitled action, but also to show 
that said plaintiff was at said time a citizen of the State of 
Washington. 

It is further mutually agreed by and between the parties, 
through their respective counsel that the said amendment may 
take place at once and without an order of the court to that 
effect and by interlineation. 

HERBERT W. MEYERS, 
IVAN L. BLAIR, 
Attorneys for Plaintiff. 
KERR & McCORD, 
Attorneys for Defendant. 


Indorsed: Stipulation. Filed U.S. Circuit Court, Western 
District of Washington, May 1,1911.  Sam’l D. Bridges, Clerk. 
R. M. Hopkins, Deputy. 
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In the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


PEPE LOwICH, 


— 


Plaiutiff, 
'- | No. 1934. 
STONE & WEBSTER ENGINEER- | SUMMONS. 
ING CORPORATION, a Corporation, 
Defeudaut. 


The State of Washington to Stone & Webster Nugineering Cor- 
poration, a corporation, the abore named defendant: 


You are hereby summoned and required to appear within 
twenty (20) days after the service of this summons upon you, 
exclusive of the day of service, and defend the above entitled 
cause in the Circuit Court of the United States for the Western 
District of Washington, Northern Division, and answer the 
complaint of the plaintiff and serve a copy of your answer upon 
the undersigned attorney for plaintiff at his office below named, 
and in case of your failure so to do, judgment will be rendered 
against vou according to the demand of the complaint, which 
will be filed with the Clerk of said Court, a copy of which is 
herewith served upon you. 

HERBERT W. MEYERS, 
Attorney for Plaintiff. 


Postoftice Address; 430-433 Pioneer Bldg., Seattle, Wash. 
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In the Cireuit Court of the United States for the Wester 
District of Washiugton. Northern Division. 


ELI MELOVICH, ) 


Plaintiff, 
VS. No. 1984. 


STONE & WEBSTER ENGINEER- ' 
TSG CORPORATION, a Corporation, | COMP EAINT. 
Defendant. 


Plaintiff complains of defendant and alleges: 
It. 


That the defendant is a corporation duly organized and 
existing under and by virtue of the laws of the State of Massa- 
chusetts, maintaining an office in the City of Seattle, State 
of Washington, with one M. J. Whitson as its resident and 
statutory agent, and as such may sue and be sued in the Courts 
of the State of Washington. 


i: 


That the defendant on the 12th day of July, 1910, and prior 
thereto, operated at Snoqualmie Falls, King County, Wash- 
ington, a mill or factory wherein machinery was used, to-wit: 
a concrete mixing and manufacturing establishment consist- 
ing of two power houses, constructed of brick and concrete 
and approximately one hundred and fifty (150) feet square 
and two stories high, and three motor houses and many small 
buildings, and a large building or structure some sixty (60) 
feet in height wherein was operated by electric power a large 
amount of concrete mixing machinery, elevators, chains, cogs, 
gearing, belting and other machinery, which said establish- 
ment was used by the defendant in the production and manu- 
facture of a mercantile substance or commodity known as 
concrete. 

That the buildings were all of a permanent nature and a 
part of the concrete manufacturing plant maintained by de- 
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fendant company in manufacturing concrete for the Snoquahnie 
Dam, at which establishment there were two hundred to three 
hundred men employed at the time and prior to the time of 
this accident. 

TOL 


That at the top of said structure or concrete lift, defendant 
operated certain bull cogs, pinion wheels, driving wheels and 
gears to run the elevator, and on which cogs and gears the 
employees of the defendant were liable to come in contact, 
while in the performance of their duty as such employees, aud 
which it was practicable to guard, and which could be effeet- 
ually guarded with due regard to the ordinary use of said cogs 
and gears and the dangers to employees therefrom. 


iv. 
That the defendant, on or about the said date and prior 
thereto, failed and neglected to provide reasonable guards for 


the said cogs and gears, and at the time of said accident to 
plaintiff the said cogs and gears were wholly unprotected. 
VG 

That on and prior to said date, the plaintiff was employed 
by the defendant as a laborer in and about said factory or mill. 
and that on said date plaintiff was ordered by the foreman or 
superintendent acting for the defendant corporation to oil 
the said cogs and gears while the same were in motion, and 
the plaintiff while exercising due care and without fault or 
negligence on his part, attempted to oil the said cogs and gears 
while the same were in motion, in obedience to the defendant's 
directions as aforesaid; he came in contact with the said cogs 
and gears, and had his right arm caught therein, and the same 
was crushed, broken and mangled, and that plaintiff was there- 
by so forcibly and violently thrown on and against the said 
cogs and gears, and the machinery connected therewith, that 
plaintiffs face was severely torn open and bruised so as to 
necessitate the sewing up thereof, his breast torn open so as 
to necessitate the sewing up thereof, and that by reason thereof 
plaintiff was compelled to have and did have his said right 
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arm amputated, and a severe surgical operation performed 
upon his injured face and breast as aforesaid, and that by 
reason of the said injuries plaintiff las suffered great mental 
and physical pain, and was rendered incapable of following 
his usual avocation in life; that by reason of his said injuvies 
plaintiff was confined in the hospital for a period of twenty- 
eight days. Liver since said accident and especially since the 
amputation of his right arm, he has suffered great pain in the 
three inch stump thereof, and apparent pains in the arm which 
was torn off in the machine as aforementioned. Plaintiff has 
suffered with great pain in lis left breast and chest ever since 
said accident to the present time, and even now he has pains 
in his said left side, which plaintiff and his physician believe 
to be the result of internal injuries which he received by his 
said contact with the cogs aforementioned; that plaintiff had 
been running a motor and cars and it had not been part of 
his duty to oil the machine aforementioned; that this work 
had been done by the engineer who was in charge of plaintiff 
and directed his work. About six or seven days before this 
accident happened, namely on or about July 6, 1910, plain- 
tiffs former boss or head, the engineer aforementioned, was 
changed, and plaintiff was placed under a new engineer whose 
bame is not known to the plaintiff, but who is known as Slim 
Dickey, and plaintiff was instructed by this engineer or boss 
to oil said machine, which work had formerly heen done by 
the head engineer aforementioned. 


Plaintiff was instructed by the engineer herein mentioned 
to oil said machinery, and prior to the happening of this acci- 
dent plaintiff had, according to instructions, done said oiling 
about four or five times and plaintiff was not an experienced 
mechanic or engimeer, but had been employed as a laborer and 
was accustonied to doing ordinary laborer’s work and was un- 
accustomed to machinery 


° 
e 


Plaintiff, at the time of said injury, was merely a substitute 
for a man who was relieved for a cause unknown to this plain- 
tiff, and by reason thereof was unfamiliar with the machinery 
aforementioned. 
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Vr 


That the aforesaid injuries to the plaintiff were not due 
to any carelessness, fault or negligence of his own, but were due 
to and occasioned by the inditference, carelessness and gross 
negligence of the defendant. That the carelessness and negli- 
gence aforesaid consisted in failing to provide and maintain 
reasonable safeguards for the aforesaid cogs, shafts and gear- 
ing, as is required by the laws of the State of Washington, 
Section 6587, Rem. & Ball. An. Code, State of Washington. 


Wit. 


That within six months after plaintiff received said in- 
juries, to-wit, on the 19th day of October, 1910, and again on 
the 2nd day of November, plaintiff gave a notice in writing 
of the time, place and cause of lis said injuries to the defendant 
corporation through W. J. Whitson, its resident and statutory 
agent, which notice was signed by Herbert W. Meyers, attorney 
in his behalf; that defendant has made no settlement for said 
injuries or for any of them, and that one year has not elapsed 
since the happening of said injuries. 


NOUUE 


At the time of the injury aforementioned plaintiff was 
capable of earning and was earning Three Dollars ($3.00) per 
day and by reason of this accident he has lost in wages ap- 
proximately Two Hundred Sixty-two Dollars ($262.00) : 


12. 


That by reason of his aforesaid injuries plaintiff has suf- 
fered damages in the sum of Twelve Thousand Dollars 
($12,000.00). 


WHEREFORE, plaintiff asks for judgment against the 
defendant for Twelve Thousand Two Hundred Sixty-two Dol- 
lars ($12,262.00), together with his costs and disbursements 
in this action incurred. 

HERBERT W. MEYERS, 
Attorney for Plaintiff. 
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State of Washington, 
County of King—ss. 

ELI MELOVICH, being first duly sworn, on oath deposes 
and says that he is the plaintiff in the above entitled action; 
that he has read the foregoing complaint, knows the contents 
thereof and believes the same to be true. 

His 
ELE OX Ate LOVicd, 
Mark 
Witness: E. Bielich. 


Subseribed and sworn to before me this Ist day of May, 
JL 
HERBERT W. MEYERS, 
Notary Public in and for the State of Washington, 
residing at Seattle. 


Copy of the within Summons and Complaint received and 
due service of same acknowledged this Ist day Of Way, 2.) 1: 


1a 
KERR & McCORD, 


Attorneys for Defendant. 


Indorsed: Summons and Amended Complaint. Filed U.S. 
Cireuit Court, Western District of Washington, May 2, Na 
Sam‘l D. Bridges, Clerk. R. M. Hopkins, Deputy. 
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In the Cirenit Court of the United States for the Western 
District of Washingtou. Northeru Division. 


ILI MELOVICH, ) 
Plaintiff, 
Vs. No. 1934. 


STONE & WEBSTER ENGINEER- C ANSWER. 
ING CORPORATION, a Corporation, 
Defendant. 


Comes now the defendant Stone & Webster Engineering 
Corporation and for answer to the amended complaint herein 
alleges and shows the court. 


i, 


Answering paragraph two of the amended complaint, this 
defendant denies said paragraph and each and every allegation 
therein contained, save and exeept that the defendant admits 
that on July 12th, 1910, it was engaged in the erection of a 
buil.Gng for a power plant as hereinafter set forth. 


II. 


Answering paragraph three of said amended complaint. 
this defendant denies said paragraph and each and every alle- 
gation therein contained, save and except that the defendant 
admits at the time therein referred to it was operating a bucket 
elevator for the hoisting and handling of certain gravel used 
in mixing concrete for the construction of a building to be 
used as a power house. : 


JU. 


Answering paragraph four of said amended complaint, 
this defendant denies said paragraph and each and every alle- 
gation therein contained. 

TY. 

Answering paragraph five of said amended complaint, this 

defendant admits that on or about the 12th day of July, 1910, 
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While in its employ, the plaintiff was injured by allowing his 
right arm to come in contact with certain cog wheels, being 
a part of the machinery of the graye! elevator, which the plain- 
tiff was then and had been for about three weeks engaged i 
operating; denies each and every other and remaining allega- 
tion in said paragraph five contained and each and CVerN part 
thereof. 
Vv. 


Answering paragraph six of plaintiff's amended complaint, 
this defendant denies said paragraph and each and every alle- 
gation therein contained. 


Vi 


Answering paragraph seven of the amended coniplaint, this 
defendant admits that on or about October dith, 1910, the 
plaintiff through his attorney served upon this answering de- 
fendant, a purported notice in writing under the Factory Act. 


Vi 


Answering paragraphs eight and nine of the amended com- 
plaint, this defendant denies said paragraphs and each and 
every allegation therein contained. 


Further answering said amended complaint and by way of 
first. affirmative defense thereto this defendant alleges and 
shows the court: 


That on to-wit, July 12th, 1910, this defendant was eneaged 
fn the construction of a concrete building situated on the north- 
easterly side of Snoqualmie River and immediately below Sno- 
qualmie Falls; that situated in a northeasterly direction from 
said building and about nine hundred feet distant therefrom 
Was a gravel pit, and located about twenty-five feet above the 
gravel pit was a tramway to which the said gravel was elevated 
and down the slope of which it was carried by water, which 
washed the dirt out of the gravel and said gravel was deposited 
in bunkers from which it was removed to a concrete mixer at 
the place said concrete power house was being constructed ; 
that at the top of said tramway and immediately above said 
gravel pit was situated a lift or elevator and that the eravel 
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was elevated from a point about twenty-five feet below said 
lift and by bucket running on an endless chain; that this end- 
jess Chain was operated by said elevator in the construction of 
which a set of cogs were used; that this elevator was operated 
by electric power and that for a pemod of about three weeks 
prior to the happening of the accident to the plaintiff, he was 
the motorman employed for the purpose of and engaged in the 
operating of said elevator, and it was his duty as motorman. 
not only to operate said elevator, but to keep the shafting, 
bearings and parts thereof oiled and in running order; that 
the cog wheels used in said elevator were in plain and open 
view and that the danger of injury to the plaintiff should he 
allow the sleeve of his jumper to be caught therein was open, 
apparent and manifest and well known to the plaintiff; that 
the plaintiff had entire control of said elevator and that it 
was not necessary for him to have oiled the shafting about 
where the cogs were located while said clevator was in opera- 
tion; that if any danger there was in the oiling of the shafting 
about the cogs, the plaintiff could have stopped said elevator 
and oiled any of the bearings without any danger to him what- 
Soevets (Chat said cClevagol WetD isolated piece of machinery, 
not connected in any nranner with any operating factory or 
manufacturing plant, but was used as aforesaid solely and 
exclusively for the purpose of elevating the gravel for the pur- 
pose of washing the same and allowing the same to descend 
alone the decline of said tramway for use in the making of 
concrete for the construction of said power house building. 
That the manner and method of operating said elevator and 
the condition thereof and the risk and danger, if any such 
risk and danger there were incident to the operation of the 
same, were naturally incident thereto and were all open, ap- 
parent and fully understood and appreciated by the plaintiff 
and were assumed by him as a part of his employment. 

For a further, separate and second affirmative defense to 
the matters and things alleged in the amended complaint, the 
defendant repeats the allegations contained in the first affirma- 
tive defense and further alleges that if any injury or daniage 
was sustained by the plaintiff at the time of his alleged mjury 
set forth in his complaint and in his amended complaint, the 


~ 
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same was caused and contributed to solely by the careless and 
negligent acts and conduct of the plaintiff himself, and was 
not caused or contributed to by any careless or negligent acts 
or conduct on the part of this answering defendant, its agents 
or euplovees whatsoever, 

WHEREFORE having fully answered, this defendant prays 
to be dismissed hence with his costs and disbursements herein 
expended. 

KERR & McCORD, 
Attorneys for Defendant. 
State of Washington, 
County of King—ss. 


J. R. Lotz, being first duly sworn, on oath deposes and 
Says: That he is agent of the defendant above named; that 
he has read the foregoing answer to the amended complaint 
herein and knows the contents thereof and believes the same 


to be true. 
J. he LOW, 


Subscribd and sworn to before me this 2d day of May, A. D. 
LT. 
(Seal) J. N. IWEY, 
Notary Public in and for the State of Washington, 
residing at Seattle. 


Verification O. K. 
HERBERT W. MEYERS, 
Attorney for Plaintiff. 
Wax 2, 1911. 


Copy of within Answer received and due service of same 
acknowledged this 2d day of Alay Lone 
HERBERT W. SIEYERS, 
Attorney for Plaintiff. 


Indorsed: Answer. Filed U. &. Circuit Court, Western 
District of Washington, May 2,1911. Sam‘lD, Bridges, Clerk. 
R. M. Hopkins, Deputy. 
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In the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


PE ELON Ier, ) 
Plaintiff, | 


oF | No. 1084. 
STONE & WHEDSTER ENGDYEER- | gepery. 
ING CORPORATION, a Corporation, 
mation 


Comes now plaintiff in the above entitled action and for 
reply to the affirmative matter set out in the Answer of De- 
fendant herein served, says: 

Jf 

That he denies each and every, all and singular, the allega- 

tions contained in paragraphs I, I] and III of said Answer. 
HERBERT W. MEYERS, 
Attorney for Plaintiff. 


Copy of within Reply received and due service of same 
acknowledged this 2d day of May, A. D. 1911. 
KERR & BIccORD, 
Attorneys for Defendant. 


Indorsed: Reply. Filed U. 8. Circuit Court, Western Dis- 
trict of Washington, May 2, 1911. Sam‘l D. Bridges, Clerk. 
R. M. Hopkins, Deputy. 
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In the Circuit Conrt of the United States for the Western 
District of Washington. Northern Dirision. 


ILI MELOVICH, i 
Plaintiff, | 
YS. H No. 1934 
SPONE & WEBSTER ENGINEER. i ORDER. 
ING CORPORATION, a Corporation, 
Defeudant. 


This matter coming on for hearing on the motion of defend- 
ant to strike and make more definite, 

IT IS ORDERED that plaintiff have leare to file an 
amended complaint in which will be embodied the points which 
have heen settled by agreement between counsel as to the first 
SIX paragraphs of defendant's motion. Paragraph VII of 
defendant's motion is denied. 

DONE in open Court this 1st day of May, A. D. 1911. 


GEORGE DONWORTH, Judge. 


District of Washington, May 1, 1911. Sain’l D. Bridges, Clerk. 
B. O. Wright, Deputy. 


Indorsed: Order. Filed U. 8. Circuit Court, Western 
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In the Circuit Court of the Unitcd States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, 7 
Plaintiff. | 


ee No. 1984. 


STONE & WEBSTER ENGINEER- | REPLY. 
ING CORPORATION, a Corporation, 
Defendant. 


Comes now plaintiff in the above entitled action and for 
reply to the affirmative matter set out in the Answer of De- 
fendant herein served, says: 

ihe 


That he denies each and every, all and singular, the allega- 
tions contained in paragraphs I and II of said Answer. 
HERBERT W. MEYERS. 
Attorney tor Plamtant. 
State of Washington, 
County of King—ss. 

Eli Melovich, being first duly sworn, deposes and says that 
he is the plaintiff in the above entitled action; that he has read 
the foregoing Reply, knows the contents thereof, and believes 
the same to be true. 


His 
ELI = MTELOVICE, 
Mark 


Eli Bielich. 


Subscribed and sworn to before me this 3d day of May, 1911. 
(Seal) HERBERT W. MEYERS, 
Notary Public in and for the State of Washington, 
residing at Seattle. 


Indorsed: Reply. Filed U. S. Cireuit Court, Western 
District of Washington, May 5, 1911. Sam’! D. Bridges, Clerk. 
B. O. Wright, Depts: 
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In the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, — 
Plaintiff. | eu TE 
vs. | NOTICE TO 
PRODUCE 
SlEOnNE & WEBSTER ENGINEER- eee 
ING CORPORATION, a Corporation, INSTRUMENT 


Defendaut, J 


To the abore named Defendant and Nerr & McCord, Its At- 
torucys: 

You are hereby notified and requested to produce at the 
trial of the within named action, that certain written letter 
or notice dated October 14, 1910, signed by the undersigned 
attorney for plaintiff, addressed to the above named defendant 
and received by it on the date aforesaid, which said writing 
gives notice of the time, place and cause of injury to plaintiff 
aserequired by the “Factory Act.” 

Dated September 20, 1911. 

HERBERT Way eas, 
Attorney for Plainiitt. 


Due service acknowledged this 21st day of September, 1911. 


RERR & Sicconm 
Attorneys for Defendant. 


Indorsed: Notice to Produce Written Instrument. Filed 
U.S. Cirenit Court, Western District of Washington, Sep. 25, 
1911. Sam‘) D. Bridges, Clerk. B. O. Wright, Deputy. 
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United States Circuit Court for the Westeru District of 
Washington. 


ELI MELOVICH, 
Plaiutiff. 
mer No. 1934. 


STONE & WEBSTER Copan | PRAECIPE. 


—--——— 


ING CORPORATION, a Corporation, 
Defendaut, | 


To the Clerk of the abore Entitled Court: 


You will please cause subpoenas to be issued in the above 
entitled cause for the following witnesses: Sam Aarcovich, 
c/o Stone & Webster, Snoqualmie, Wash., William Savage, 
2822 West 73d St., Seattle, Wash., Eugene John Doe Langdon. 


HERBERT WiaMb sy E Rs, 
Atty. for Deft. 


Indorsed: Praecipe for Procéss, etc. Wiled Ws) (irenit 
Court, Western District of Washington, Sep. 25, 1911. San] 
D. Bridges, Clerk. B. O. Wright, Deputy. 
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In the District Court of the Uuited States for the Western 
District of Washington. Northern Dirision. 


ELI MELOVICH, > 
Plaintif’. | No, 198) 
a | ORDER 
STONE & WEBSTER ENGINEER. { APPOINTING 
ING CORPORATION, a Corporation, INTERPRETER. 
Defendant, 


Now on this day upon motion of counsel for plaintiff and 
for sufficient cause appearing, it is ordered that Mrs. May 
Zeilich be, and she is hereby appointed and duly sworn to act 
as interpreter during the trial of this cause. 

Septeniber 28, 1911, 


Page 444 Journal—Cireuit Court. 


42 ELI MELOVICH VS. 


In the District Cowrt of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, i) 
Plaintiff, | 


VS. 


STONE & WEBSTER ENGINEER- 
ING CORPORATION, a Corporation, 
Defendant, 


PLAPNT Lh Es STATEMENT OF THE CASE. 


Plaintiff, Eli Melovich, was injured on the 2th day of 
July, 1910, while working at the plant operated by the defend- 
nut corporation near Snoqualmie Falls, King County, Wash- 
ington, the defendant operating certain concrete mixing mMa- 
chinery and a certain eravel washing machine in the cogs of 
which the plaintiff had his right arm crushed, necessitating 
the amputation thereof at a point about two inches from the 
shoulder, and was confined in the hospital twenty-eight days. 


Plaintiff has sued for the loss of his right arm, internal 
injuries and pains caused by the contact between his chest 
and said cog wheels. Plaintiff's face was torn open, as was 
his chest and side. He further claims for pains in his left 
breast and chest, and asks for $12,262, including $262 for 
loss in wages. 

Plaintiff alleges that defendant failed to furnish him with 
a safe place in which to work and that defendant operated de- 
fective machinery, permitted plaintiff to work around cog 
wheels unguarded, plaintiff contending that his previous em- 
ployment had been as a laborer and that he knew nothing of 
machinery of any kind and had no experience with any sort of 
wachinery, and had never worked around a gravel machine 
before. That the oiling of the eravel machine on which plain- 
tiff lost his arm was not a part of his duty and that when he 
was ordered to oil the same he was ordered outside of the scope 
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of his employment. That the oiling of said gravel machine 
had been done by plaintiff's former boss and that six or seven 
days before this accident, the plaintiff's boss was changed and 
the new boss, Slim Dickey Jackley, did order this plaintiff to 
oil said machinery. That he had oiled said cogs and wheels 
only two or three times before he was injured. That the in- 
juries were not due to any carelessness, fault, or negligence on 
the part of plaintiff, but were due to the indifference, careless- 
ness and gross negligence of defendant corporation. 


HERBERT Wy MEARS: 


INSTRUCTIONS REQUESTED BY PLAINTIFF 


INSTRUCTION NO. 1. 


You are instructed that it was the positive duty of the de- 
fendant in this case to use ordinary care and prudence in fur- 
nishing to the plaintiff before and at the time of the injury 
complained of, a reasonably safe place and reasonably safe 
surroundings in which to work, and to use all appliances 
readily attainable known to science for the prevention of acci- 
dents, and that, if vou find from the evidence that the COS, 
Wheels, gearings, etcetera, alleged to have caused the injury 
complained of did, in fact cause the injury, and that they were 
not so guarded as to render them reasonably certain to avoid 
injuring workmen employed upon, around or about thei, then, 
and in that event, the said cogs, wheels, gearings, etcetera, were 
not properly guarded, the place in which the plaintiff was di- 
rected to work was not reasonably safe, the defendant did not 
perform his duty toward the plaintiff, and that the failure of 
the defendant to perform his duty to the plaintiff in this respect 
was culpable negligence upon the part of the defendant. for 
which he is Hable. 


pee css, 112 U. S. 337 (28-787) 
GrdWreme, Ry. 150 U.S. bo (37-1107) 
et. Herucit, 116 UW. S. G42 (29-755) 
Mather rv, Rillstan, 156 : S. 591 (39-464) 
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Ry. a. McDade, 191 U. 8.64 (48-96) 
Archbald, 170 U.S. 665 (42-1188) 
Metzler v. Mckenzie, 34 Wash. 470 
Teeny, 94 S. WW. 902 (Tex s@iv App: ) 

Hewsell ax Chany, 214 1, 390 (fei EE. 737) 


INS UGiOxNe OFZ 


You are instructed that, where a master confers authority 
upon one of his employes to take charge of and control over 
a certain class of workmen in carrying on some particular 
branch or department of his business, such employe in gov- 
erning and directing the movements of the men under his charge 
with respect to that branch or department of the business is 
the direct representative of the master, and orders or commands 
given by him to the servant under him, respecting the work 
of the master are, in law, the orders and commands of the 
master and if the employe in charge and control for the master 
be guilty of a negligent or wrongful exercise of his power and 
authority over the men under his charge, it is, in law, the 
same as though the master was guilty of negligence. 


Brickiwood, Sacket fnstruetions, 1439 

R. R. r. Deeyer, 162 Il. 482 (44 N. E. Sho) 

Nteel Co, vr. Hausen, 97 UL. App. 469 (62 N. E. 918) 

R. Co. v. Diron, 194 U. 8. 838 (48 L. Ed. 1006) 

R. Go. % Peterson 162 U. S. 346 G0 lL. bdeoos) 
Baugh, 149 U. &. 868 (87 L. Ed. 772) 
Haubly, 154 U. 8. 349 (388 L. Ed. 1009) 
Keegaw, 160 U. S&S. 259 (40 L. Ed. 418) 
Conroy, 175 U. S. 3823 (44 L. Ed. 181) 


INSTRUCTION NO? 3 


The court instructs the jury that, where a person in the 
employ of another in the performance of a specific line of duty, 
only ordinarily hazardous, is commanded by another servant, 
to whom he is so subordinate that he is compelled to obey his 
directions, to do an act in the same general service, extra haz- 
ardous in its nature and outside of the scope of the employ- 
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ment for which he had been engaged in respect to which the 
servant giving the order kuew or should have known he wax 
unskilled and inexperienced, and in doing the act the servant 
so directed receives injuries occasioned by the negligence of 
the employer or of another servant einployed in the particular 
line of service in which the act was being done, the common 
employer will be liable to the servant so injured, and the jury 
will so find. 


peyote Fore, 17 Wall. 553 (212739) 

Hongh v. Ry., 100 U. 8. 218 (25-012) 

ioe. Peterson, 162 U. &. 346 (40-994) 
Cheries, 162 U. S. 359 (40-999) 
Conroy, 175 U. S&S, 323 (44-181 ) 
Baugh, 149 U.S. 368 (37-772) 
Herbert, 116 U. 8. 642 (29-775) 

Martin vr. Ry. 166 U. 8. 399 (41-1051) 

Pe CO.2. I archant, 123 1. S. 375 (33-656 ) 


fig. Holmes, 202 U.S. 438 (50-1094) 


ENSTRUCTION NO. 4. 


You are instructed that an employe assumes only the ordi- 
nary risks incident to the service for which he is engaged, and 
that he does not assume the risks of the negligence of the em- 
ployer; that an employe has the right to presume that the 
employer has not neglected to perform his duty toward him 
and has used due care to provide him a reasonably safe place 
in which to work, has procured and is using all appliances 
readily attainable known to science for the prevention of acci- 
dents and has furnished reasonably safe and suitable machin- 
ery, tools and other instrumentalities for his WSes That ei Vou 
find from the evidence that the plaintiff was injured and that 
his injury was due to the failure of the defendant to provide 
a reasonably safe place in which for him to work. together 
with reasonably safe and suitable machinery, tools and other 
instrumentalities, guarded by all appliances readily attainable 
known to science for the prevention of accidents, then, and in 
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that event, the plaintiff did not assume the risk of injury while 
so employed. 


(1) Hough v. Ry. 100 U. 
Ry. v. McDaniel, 107 : 
Hever, 1G) Ui s. te (28.1% 
Babcock, 154 U. S. 190 (38-9 
McDade, 191 U.S. 64 (48-96) 
O’Brien, 161 U. S. 454 (40-766) 
(2) Ry. v. Ross, 112 U.S. 877 (28-787) 
Tudgie @. Ray: 122°. 8. 189° (30-1118) 
Ry.v. Archibald, 170 U. S. 665 (42-1188) 
Schiennerve, Ry 205 U. S. 1 (51-681) 
Kohn v. MeNuity, 140 U.S. 238 (87-150) 
(3) Ry. vu. Swearenger, 196 7. S. 51 (49-382) 
Archibald (2) 
Herbert (1) 
Jiurvi, 53 Fed. 65 
(4) MeDade (1) 
Mather v. Rillston, 156 ne . 391 (39-464) 
(5) Gardner vr. Ry. 150 U. (37-1107) 
Ry. McDade, 135 Us S. 554 (384-235) 
Hough (1) 
PCHOR:, Ky. 170 Ul Ss. 6nsea ool) 
O’Brien (1) 
McDade (1) 
Archibald (2) 
Peterson, 162 U. S. 346 (40-994) 
Babcock (1) 
OSS) 
(6) toss (2) 
Mather v. Rillston (4) 
Jarvi (3) 


a Si 
TP 
mi 
—™ 3 
i) 
=| 
oo 
i) 
Ct 
— 


INSTRUCTION NO. 5, 


If vou believe, from the evidence, that plaintiff has been 
injured permanently and his earning capacity impaired by 
reason thereof, and you award him damages therefor, as is 
your right, you may refer to certain approved mortality tables 
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showing the life expectancy of persons of various ages, in 
order to ascertain the probable number of years the plaintiff, 
at the time of the injury to him, was expected to live, which in 
the case of this plaintiff is thirty-five and thirty-three hun- 
dredths years, and you are authorized to award to him, be- 
cause of the damage he has suffered from the impairment 
of his earning capacity, if any, regardless of any other item of 
damage, such a sum as would, with interest at the rate of six 
per cent per anni during the period of his life expectancy, 
at the end of the period of his life expectancy, as shown by 
the table, equal in amount the full sum he might reasonably 
be presumed to have lost in earnings and income during his 
life, as a result of the injury. In determining the amount 
which he may reasonably be presumed to lose because of the 
impairment of his earning capacity, consideration may proy- 
erly be given to the decrease in the earning capacity of the 
plaintiff during the later vears of his life, due to old age, sick- 
ness and other possible causes. But consideration should be 
viven also to the probably increase in the earning capacity of 
the plaintiff by reason of additional experience and increased 
efficiency in his line of business. While the jury may employ 
the mortality tables and the snggestions here made by the 
court in arriving at a verdict, it must be understood that they 
are not conclusive upon the jury and they may use other means 
in determining their verdict, but in no event can damages be 
awarded in excess of the amount named in the complaint. 


Dunbar rv. Dunbar, 190 U. 8. 340 (47 L. Ed. 1084) 
tae tt. Pitumin, VAS U. a oe (30 Eade on) 
Vouk. i [ideott, 149 WW. S. oe (or Le ba 728) 

ie D we Piet; , 118 U.S. 545 (30 L, Ed. 237) 


INSTRUCTION NO. 6. 


If vou find from the evidence, that the injuries occurred 
by reason of any negligence on the part of the company, then 
the plaintiff is entitled to recover, unless it affirmatively ap- 
pears by a preponderance of evidence on that point that he 
was himself guilty of such negligence as to be a proximate 
cause of the injuries he suffered. In determining the exist- 
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ence of contributory negligence, vou should not held the plain- 
tiff liable for faults due to the want of capacity or intelligence 
to realize and appreciate what is and what is not, negligence. 
You should require him to have exercised only such faculties 
and capacities as he is endowed with by nature for the avoid- 
anee of danger. The question of contributory negligence on 
the part of the plaintiff is a matter of defense and admits or 
presupposes negligence on the part of the defendant, and the 
company must establish the fact of such negligence on the part 
of the plaintiff by a fair preponderance of evidence. If you 
find the evidence on the question of contributory negligence is 
equally balanced, then upon that question you would have to 
find for the plaintiff. The fact of contributory negligence is 
never presumed, but must he proved. 


Railroad Co. +. Cumberi@ad, 176 1. S. 23° (44 L. Ed 
447) 


INSTRUCTION NO) 7. 


The court instructs the jury that, if they find for the plain- 
tiff, and award him damages, they will assess compensatory 
damages only, which means a fair and reasonable compensa- 
tion for all injuries, past and prospective, bodily and mental. 
consequent upon the injury (1), consideration heing given to 
the age and condition in life of the plaintiff, his earning ca- 
pacity and the impairment thereof, his physical and mental 
suffering and pain already endured and such as he may reason- 
ably be expected to endure in the future as a consequence of 
the injury (2), the value of the time lost by him (3), the ex- 
pense shown to have been incurred by him for hospital, surgical 
and medical treatment and attention (4), the permanent dis- 
figurement of his person, the permanent injurv to his health 
by reason of the injury, the nature of the injurv—whether it 
be permanent or not, and the probable sum total of the earn- 
ings lost, or to be lost, by him during the balance of his life 
because of the impairment of his earning capacity in conse. 
quence of the injury and its permanency, if permanent, as 
well as all other elements of damage which have resulted or 
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are reasonably certain to result in the future by reason of the 
injury, if any, you have found he has sustained. 
(lee meres. faye, 173 U. S. 1 (48-591) 
Ay. vr. Puénam, 118 U. 8. 545 (30-257) 
Keunon e, Gilmore, 131 U. 8. 22 (33-110) 
District rv. Woodbury, 136 U. 8. 450 (34-472 ) 
(2) JfeDermott r. Nerere, 202 U. S. 600 (50-1162 ) 
ity, w Harmow, 147 U. 8. 571 (37-284) 
(3) Bechivith r. Dean, 98 U.S. 266 (25-124) 
lage ime Padatirim 118 U. 8. 585 (30-287 ) 
aii: Putian (3) 
Prencem:, Rhy. (1) 
Keunon v. Gilmore (1) 
Beckivith vr. Dean (3) 
Wade vr. Leroy, 20 How. 34 (15-124) 
i) icy. +. Baron, 5 Wall. 90 (18-591) 
ney eierce +. Ry. (1) 
eye v. Payqirgan (1) 
Wade v. Leroy (4) 
Neb, City vr. Campbell, 2 Black. 590 (17-271) 


INSTRUCTION NO. 8. 

The court instructs the jury that. if they find from the 
evidence, that the company neglected to perform its duty to 
its employes in the matter of providing them a reasonably 
safe place and reasonably safe and suitable machinery, tools 
and other instrumentalities in and with which to perform their 
duties, and that such neglect on the part of the company was 
one of the proximate causes of the injury, suffered by the plain- 
tiff, the fact that the plaintiff received the injury complained 
of while performing a duty in obedience to an order and com- 
mand of another employe of the company, who had power and 
authority to direct and govern the plaintiff. did not relieve 
the company of liability for injuries sustained through and by 
reason of such neglect of the company to perform its duty to 
its employes, 

Mining Co. rv. Fulton, 205 U. 8. 60 (51 L. Ed. 708) 
Ry. v. Lyon, 203 U.S. 465 (51 L. Ed. 276) 
Ry. vr Cummings, 106 U.S. 700 (27 L. Ed. 266) 
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INSTRUCTION NO. 9. 


This being a civil action, the jury are instructed that the 
question involved should be determined by the prepouderance 
of the evidence (1), and that by preponderance is not meant 
the greater nmmber of witnesses testifying for either party, but, 
instead the relative merit and weight of the evidence, taken 4s 
a whole, which is proved by either party (2). You should con- 
sider all of the evidence and all of the facts and circumstances 
proved on the trial, giving to the several parts of the evidence, 
and to the testimony of the witnesses, such weight as you he- 
lieve they are entitled to. In arriving at the weight to be given 
to the testimony of the several witnesses, You should take into 
consideration whatever interest they have in the suit, if any. 
their appearance, conduct and demeanor while testifying, their 
apparent bias in favor of either party and the reason for it, if 
any. the reasonableness of the testimony given by each, and all 
of the circumstances which go to corroborate or to contradict 
witnesses, if anv stch are proved (3). If, upon consideration 
of the evidence and all of the facts and circumstances, you 
should andthar the cvideuae. wes evenly balanced, then, and 
in that event, your finding should be for the plaintiff (4). 


(1) Greenl. Ev. 5. 99 (14th Ed.) 
Litenthal vr. U. S. 97 U.S. 371222001) 
Brown v. People, 65 Til App. 58 
Brans v. Lipscomb, 31 Ga. 11 
French v. Millard, 2 Ohio St. 44 
Sellar v. Clelland, 2 Colo. 539 
Richardson v. Boynton, 38 Neb. see 
Dodge v. Reynolds, 135 Mich. 692 (98 
(1) 2 Whart, Ev. S. 12 
Gordon v. Parmelec, 15 Gray 415 
Lilienthal v. U. S. (1) 
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fu the Circuit Court of the United States for the Western 


District of Washingtou. Northern Division. 


Ei aeeOw LH, 7 
Plaintiff. | 
ve. 
. L No, 1934. 
SiON & WEBSTER ENGINERR- 
ING CORPORATION, a Corporation, 
Defendant. 


See TI REQUESTS THAT THE FOLLOWING IN- 
SeeCTIONS BE GIVEN TO THE JURY. 


HERBERT W. MEYERS. 


INSTRUCTION NO. —. 


If you find from the evidence, that the injuries occurred by 
reason of negligence on the part of the corporation as set forth 
in the complaint, then the plaintiff is entitled to recover, unless 
it affirmatively appears by a preponderance of the evidence on 
that point that he himself was guilty of such negligence as to 
be a contributing cause of the injuries he suffered. In deter- 
mining the existence of contributory negligence, you should 
not hold the plaintiff liable for faults due to the want of ca- 
pacity or intelligence to realize and appreciate what is and 
what is not dangerous. You should require him to have exer- 
cised only such faculties and capacities as he is endowed with 
hy nature for the avoidance of danger. The question of con- 
tributory negligence on the part of the plaintiff is a matter of 
defense and admits or presupposes negligence on the part of 
the defendant corporation and the defendant corporation must 
establish the fact of such negligence on the part of the plain- 
tiff by a fair preponderance of the evidence. If you find the 
evidence on the question of contributory negligence is equally 
halanced, then upon that question you would have to find for 
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the plaintiff Melovich. The fact of contributory negligence is 
never presumed, but must be proved. 
Raitroud Co. r. Cantbertiind, 176 U. Bo 232 (ao. Ed. 
447) 


INSTRUCTION NO” —. 


{t is the duty of an employer operating machinery or other 
dangerous agencies and employing others to assist him to ex- 
ercise the same degree of care for the safety of his workmen 
and employes that an intelligent person of ordinary prudence 
and caution does habitually exercise for his own safety, and 
the failure of an employer to exercise such care to provide a 
reasonably safe place and surroundings for his employes to 
work in is a neglect of duty constituting a legal wrong, and 
when an employe suffers injury in consequence of the failure 
of the employer to provide such reasonably safe place and sur- 
roundings, the employer is Hable to such employe in dam- 
ages on the principle that he should render compensation i 
consequence of his wrongful act. The word “reasonable” when 
used in this connection is a qualifying term that has to he ap- 
plied, and it devolves on the jury to exercise their reasoning 
faculties to determine what was reasonable in the particular 
instance. 

INSTRUCTION Ho; —. 


I instruct you that it is the duty of a master to furnisn a 
reasonably safe place for his servants to work (1), Siero 
provide reasonably safe tools, appliances and machinery for 
the accomplishment of the work necessary to be done (2), and 
the risk the servant assumes of the negligence of a fellow ser- 
vant does not exempt from that duty (3). If instead of per- 
sonally performing these duties the master engages another 
to do it for him, he is liable for the neglect of that other, which, 
in such case, is not the neglect of a fellow servant, no matter 
what his position as to other matters, but is the neglect of the 
master to do that which it is the duty of the master to perform 
as such (4). The employe has a right to look to the master 
for the discharge of that duty, and if the master, instead of 
discharging it himself, sees fit to have it attended te by others, 
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that does not change the measure of obligation to the employe, 
or the latter’s right to insist that reasonable precaution shall 
be taken to secure safety in these respects. The lability does 
not depend upon the grade of service of a co-employe, but 
upon the character of the act itself, and a breach of the posi- 
tive obligation of the master (5). 


(lee, &. & Holucs, 202 U. S. £88 (50-1094) 
ii Meio Oth) c Sele 0) 
meme ¢. Hervcrt, 116 U. 642 (29-7 oti) 
PR. R. v. Baugh, 149 U. e iG (37-772) 
lig ae r. Covroy, 175 U. 8. 3238 (44-181) 

4 


eek. R. +r. Bagh, 149 U. : e605 (at-bi2) 
R, R. rv, Conroy, 175 U.S. 323 (44-181) 
Hough v. R. R. 100 U. S. 213 (25-612) 
eit wee Lerber’, 1106 U. S. 642 (29-955) 

fo) &. R. a. Bajegh, 149, U.S. 368 (87-772) 
ike ao ve. Conroy, 175 U. S. 323 (44-181) 
Homi vr. KR. RK. 100 U, S. 218 (2o- ee 


Week. ©. HerRbore 110 1. S, 642 (29-75 
ope. ie. +. Peterson, 162 U, S. 346 as 
RR. v. Charles, 162 U. S. 359 (40-999) 
ie ok. +, COMPoy, 115 U.S. 323 (VEIS1) 
diody, ¢. Bodegh, VA U.S. 3868 (30-7712) 
omg rik. Rk. WOO US, 213 (25-612) 
Gardner v. R. R, 150 U.S. 849 (37-1107) 
PR. R. we Dawiels, 152 U. S. 684 (88-597) 
Goer. RR. +, Dameels, 152 U. 8. 684 (38-597) 
inn ih. we Daeg, 149 U.S. 368 (37-712) 
PR, R. rv. Conroy, 175 U. &. 3238 (44-181) 
mou. i. hk 100 UL. S&S. 213 (25-612) 
ee 7. flerbert, 116 U. Ss. G22 (29-755) 


INSTRUCTION NO. — 


An employe does not assume the risks of the employer’s 
negligence (1), and has a right to presume that the employer 
has not neglected to perform his duty toward him in the mat- 
ter of using reasonable care to provide him a reasonably safe 
place in which to work and in using the necessary approved 
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appliances for the prevention of accidents and has furnished 
reasonably safe and suitable machinery, tools and other in- 
strumentalities for his use (2). If you find from the evidence 
in this case that the plaintiff was injured and that his injury 
was in consequence of the failure of the defendant corpora- 
tion to provide such reasonably safe place in which for him to 
work, and reasonably safe and suitable machinery, tools and 
other instrumentalities so safeguarded as to be reasonably cer- 
tain to prevent accidents, then, and in that event, the plaintiff 
did not assume the risk of injury while so employed. 

Only the dangers obvious to a man of his intelligence and 
dangers of which he has actual knowledge, incident to his em- 
ployment, are assumed by the employe. The employe is not 
required by the law to assume the risk of dangers which he 
does not know of—he is not required to search for dangers, 
but he is required to observe dangers ordinarily open to obser- 
vation when exercising the degree of vigilance that a person 
of his natural capacity, his degree of intelligence, his experience 
with machinery would exercise, and he is chargeable only with 
the assumption of risk of those dangers that would necessarily 
be apparent to a man of his intelligence and capacity. 


(1) 2. R. we O'Brien, 161 U. 5.42501 (40-766) 
R. R.v. McDade, 191 U.S. 64 (48-96) 

(2) R. R.v. Swearingen, 196 U.S. 51 (49-382) 
R. R. v. Archbold, 170 U. S. 665 (42-1188) 


R. R. vv. McDade, 191 U.S. 64 (48-96) 


INSTRUCTION NO, —. 


The plaintiff has set forth in his complaint an allegation 
that the place in which he was working at the time of the in- 
jury to him was not a safe place, and, being a question of fact, 
it is for the jury to determine from the evidence whether or 
not the place where the plaintiff was working when injured 
was a reasonably safe place for the performance of the work 
to be done there—a reasonably safe place considering the char- 
acter of the premises. If you find that it was not reasonahty 
safe, and the negligence of the defendant corporation in not 
making it reasonably safe contributed to the happening of the 
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accident, then the defendant corporation is liable, provided 
the plaintiff himself was not guilty of negligence which con- 
tributed to the accident. 


e760, r. Lyon, 203 U. S. 465 (51-276) 


INSTRUCTION NO. —. 


You should consider all of the evidence and all of the facts 
and circumstances proved on the trial, giving to the several 
parts of the evidence, and to the testimony of the witnesses, 
such weight as you believe they are entitled to. In arriving 
at the weight to be given to the testimony of the several wit- 
nesses, you should take into consideration whatever interest 
they have in the suit, if any, their appearance, conduct and de- 
meanor while testifying, their apparent bias in favor of either 
party and the reason for it, if any, the reasonableness of the 
testimony given by each, and all of the circumstances which go 
to corroborate or to contradict witnesses, if any such are proved. 
If, upon consideration of the evidence and all of the facts and 
circumstances, you should find that the evidence was evenly 
balanced, then, and in that event, your finding should be for 
the plaintiff. 


INSTRUCTION NO, —. 


You are the sole and exclusive judges of the evidence in 
this cause, of the credibility of the several witnesses, and of 
the degree of weight to be attached to the testimony of such 
witnesses. In considering the testimony of any witness, you 
may consider the apparent fairness and candor or lack thereof 
of such witness, his apparent bias or lack thereof, the interest 
or lack of interest, if any, which you may believe such witness 
has or feels in the result of your verdict, the reasonableness or 
nnreasonableness of the story which witness relates, the oppor- 
tunities for knowing the facts whereof such witness testifies, 
and give to such testimony of any witness such weight as in 
your judgment it may be entitled to. You must be slow to 
helieve any witness has testified falsely, but if you are satis- 
fied that any witness has testified falselv to any material mat- 
ter, yon are then at liberty to disregard the testimony of such 
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witness entirely, except in so far as the same may be corrobo- 
‘ated by other credible evidence in the case. 


INSTRUCTION NO, — 


The Court instructs the jury that, if they find for the 
plaintiff, and award hin damages, they will assess compen- 
satory damages which means a fair and reasonable conipensa- 
tion for all injuries, past and prospective, bodily and mental, 
consequent upon the injury (1), consideration being given to 
the age and condition in life of the ptaintiff, his earning 
capacity and the impairment thereof, his physical and mental 
suffering, his mental anguish when contemplating his perma- 
nently crippled condition, if you find him so crippled, the pain 
already eudured and such as he may reasonably be expected 
to endure in the future as a consequence of the injury (2), the 
valne of the time lost by him (3), the expense shown to have 
been incurred by him for hospital, surgical and medical treat- 
ment and attendance (4), the permanent disfigurement of lis 
person, the permanent injury to his health by reason of the 
injury (5), the nature of the injury—whether it be permanent 
or not, and the probable sum total of the earnings lost, or to 
be lost, by him during the balance of his life because of the 
impairment of his earning capacity in consequence of the in- 
jury and its permanency, if permanent (6). 


(1) Pierce c. Wy. 113 USS. (43590) 
Ry. vr. Putnam, 118 U. 8. 545 (30-257) 
Kennon v. Gilmore, 131 U. 8. 22 (33-110) 
District v. Woodbury, 136 U.S. 450 (34-472) 
(2) DeDermotiow, Sererc, 202 U.S. 600 (5062) 
Ry. v. Harmon, 147 U.S. 071 (87-284) 
(3) Beckwith vr. Dean, 98 a S. 266 (25-124) 
Ry. rv. Putnam, 118 U. 8. 545 (30-287) 
(4) Ry. v. Putnam (3) 
Pierce-v. Ry. (1) 
Kennon v. Gilmore (1) 
Bechavith r. Dean (8) 
Wade v. Leroy, 20 How. 384 (15-124) 
(5) Ry. vp. Barron, 5 Wall. a (18-591) 


1] 
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(any Perce N. Ray, (1) 
hy. u. PrRtnam (1) 
Wade vr, Leroy (4) 
ae tay, Ciicpoell, 2 Black, 590 (17-271) 


INSTRUCTION No, — 


The Court will take judicial notice of the mortuary tables 
and the fact that plaintiff Melovich had a life expectancy of 
35.33 Years at the time he was injured, and as the uncontra- 
dicted testimony shows that at the time of his injury, he 
was making $3.00 a day, if you find for the plaintiff Melovich, 
you are entitled to award him such sum in keeping with the 
other instructions which I have given vou, as he would have 
made during the period of his expectancy of 35 and a fraction 
years, had he not been injured, minus such sum as you, in 
your judgment from the testimony you have heard, believe that 
he should make during his said expectancy, not to exceed 
in all the sum of the plaintiff's claim of $12,262. 

INSTRUCTION NO. —. 

I charge you that if the servant is injured in a moment of 
forgetfulness, while in the discharge of his duties, and owing 
to the haste required to perform such duties, he monentarily 
forgets such danger and in such moment of forgetfulness is 
injured, that does not in law preclude recovers. Via asamuhie 
minute that fact appears, it is not proper for law to say, you 
cannot recover because vou knew of the danger and vou forgot 
it. That is a fact and circumstances which you may take into 
consideration with all the other facts and circumstances in 
determining the character of the danger and determining the 
question whether or not the servant was guilty of necligence. 

Passage v. Stimson Mill Co., 10 Wash. Dec. 492, 101. 


(be as 

King vr. Grisiths-NSprague, ete.. 45 Was. 425, 88 Pac. 
759 

fioff rv. Jap-im, Pet. & Fish Co., 48 Wash. Spal ee Eee 
109 


Halle. West & Slade Will Co,, 39 Wash. 447. 
ere HM NAT Co., 12 Wash, Dec, p. 1, 108 P. 45 


ies) 
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INSTRUCTIONS REQUESTED BY PLAINTIFF 
INSTRUCTION NO, — 


Certain evidence has been introduced in the course of this 
trial from which the jury might readily infer that guards were 
placed about the cog wheels which are alleged to have caused 
the injury, soon after the accident occurred. In his complaint, 
the plaintiff Melovich, alleges that the cog w heels in question 
were operated without guards about them, and the defendant 
corporation admits that the cog wheels were not guarded at 
the time of the accident. I instruct you that the fact that 
the defendant placed guards about the cog wheels after the 
accident occurred is not of itself to be taken as indicating 
negligence on the part of the defendant corporation in not 
guarding the cog wheels prior to the accident, and you should 
eliminate the fact of the placing of guards about the cog wheels 
after the accident, and consider the matter in the light of the 
admitted condition of the machine at the time of the accident, 
arriving at your conclusion with respect to the defendant cor- 
poration’s negligence in not guarding the cog wheels, as al- 
leged in the complaint in this case, or its want of negligence, 
hy consideration of all other evidence introduced during the 
bnTele 

Plaintiff requests. 

HERBERT W. MEYERS, 
Atty, fore liste 
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Iw the United States Circuit Court for the Distriet of Wash- 
ington. Northern Division, 


ELI Mae LOVICH, | 
Plaintiff, 
VS. 


STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, 
Defendant. 


INSTRUCTIONS REQUESTED BY DEFENDANT, 


The defendant respectfully requests the Court to instruct 
the jury as follows: 


INSTRUCTION NO. 1. 

The plaintiff is thirty vears of age, and testified in this 
case that he had oiled the washing machine on two or three 
occasions prior to the time he was oiling it when he was in- 
jured. He also testified that the cog wheels by which he was 
eaught were in plain view; that he had oiled them when the 
washer was being operated, and that he knew that he would 
he injured if his hands came in contact with them. Under 
these circumstances I instruet you that no warning or caution 
could have increased his knowledge of the danger or necessity 
for care. With the knowledge the plaintiff has admitted he 
possessed, [ instruct you that he assumed the risk of the injury 
he received, and that he cannot recover, 

mer. Hosford, 35 Wash. 544. 

Ofeg um: Broun, 54 Pac. 926. 

Leubke v. Machine Works, 60 N. W. 711. 
Teme: PR. R.. 24 Wash. 83. 


ie 


A person working with a defective or unguarded machine, 
without complaint, knewing of the dangers of the defect or 
nnenarded part, if injured thereby, cannot recover: 

Srcrer ir. Pueiic Co., 34 Wu. 191, 
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ang 


While it is a rule of law that the employer must furnish 
the employe with a safe place to work, it is just as well estab- 
lished that the employe assumes the risks of apparent peril. 
Where the danger is obvious and the servant is ordered by the 
master to work in a given place, it is the duty of the servant 
to disobey orders of that nature, and if he does not do so, but 
yoluntarily exposes himself to such danger and is injured he 
cannot recover : 


Bier rv. Hosford, 35 Wn. 552-3. 
ISG 


“4 person employed to work about dangerous machinery 
assumes the risk of all dangers which are obvious, and cannot 
recover for injuries sustained, although the master failed to 
instruct the servant regarding his duties connected with the 
operation of such machinery, and the dangers of his employment 
in that behalf: the washer which plaintiff in this case was 
oiling when injured “was dangerous only because there was 
danger in oiling it, and if it was in fact dangerous it is im- 
material that the danger might have been averted by appliances 
protecting it. If the plaintiff undertook the work knowing 
the danger, the defendants are not liable, although they might 
haye protected the danger by guarding against it.” 


Qleson r. Lumber Co.. 9 Wn. 5023 35 Wn. 555. 
Gilbert v. Guild, 144 Mass. 601. 


Le 


The plaintiff testified that he undertook on some occasions 
to oil the washing machine prior to his injury; that he knew 
of the existence of the cog wheels and had oiled them when 
in motion; that if caught in them he would be injured. He 
does not claim that he made any complaint. J instruct you 
that when he assumed the work of oiling this machinery he 
at the same time assumed the risk of injury on the cog wheels: 


Oleson vr. Luanber Co., 9 Wn. 502. 
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You are instructed that it is the duty of employes to use 
their senses, and when a workinan knows or on the reasonable 
exercise of his faculties should know the dangers which sur- 
round him, he must he held to have assumed the risk: 

Maeponald vr. iey., 31 Wn. 585. 


VII. 


I instruct vou that as a matter of law an employe assumes 
the risk from defective appliances furnished by his employer 
when the defect is known to him or plainly observable by him: 


i. hk. te. WeDade, 191 VU. S. 64. 
ho. o. Holloway, 191 U.S. 338. 
foes. Siecurmigen, 196 U. S. 62. 


Tf you find that the plaintiff knew the cogs were not guarded, 
and knew or in the exercise of his senses ought to have known 
that he would be injured if his clothing should be caught on 
them, and with this knowledge undertook to oil the washer, 
he assumed the risk and cannot recover. 


Pao. CO. b, WeDade, lao U.S. 554, citing 152 1s 
153, ete. 
Vie 


The employe is not obliged to pass judgment upon the 
employer's methods of transacting his business, but may as- 
sume that reasonable care will be used in furnishing the ap- 
phances necessary for its operation. This rule is subject to 
the exception that where a defect is known to the employe 
or it is so patent as to be readily observed by him he cannot 
continue to use the defective apparatus in the face of knowledge 
and without objection, without assuming the hazard incidental 
to such situation. In other words, if he knows the defect, or 
it is so plainly observable that he may be presumed to know 
of it, and continues in the master’s employ withont objection, 
he is taken to have made his election, notwithstanding the de- 
fect, and in such case cannot recover: 


Cou. WcDade, 24 Sup. Ct. Rep. 24. 
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IX. 


If vou find from the evidence in this case that plaintiff 
knew of the existence of the cog wheels on defendant's gravel 
washing machine at the time he undertook to oi] the machinery, 
and if vou further find that by the exercise of due care the 
plaintiff could have oiled the bearings of said washer without 
coming in contact with the cog wheels, and that he failed and 
neglected to use due care in the performance of that duty. 
and that he negligently reached over the face of the cog, thereby 
permitting the sleeve of his jumper to come in contact there-— 
with, by reason of which he sustained injury, I instruct you 
that he was guilty of such contributory negligence that be 
cannot recover. 

X. 

The plaintiff Melovich admitted in his cross-examination 
that he knew the cog wheels in which he alleges that he was 
canght were uncovered ; that if his hands were permitted to 
come in contact with them while in motion he would be in- 
jured; he is not complaining that the danger therefrom was 
hidden and that he was not warned of it by defendant. 

The law is that a servant who enters or continues in the 
employment of his master in the presence of visible or obvicus 
defects, and plain or apparent dangers from them which he 
knows or appreciates, or which an employe of his intelligence 
and capacity would by the exercise of ordinary care and pru- 
dence know and appreciate, assumes the risks of these dangers 
and cannot be heard to say that he did pot appreciate then, 
and when the uncontradicted evidence establishes these facts, 
no case arises in his favor. You are accordingly instructed that 
if you find that plaintiff knew the danger of coming in contact 
with the cog wheels, or by the exercise of ordinary care and 
prudence ought to have known it, he cannot recover. 


TGs ae 
ls 
I instruct you that the defendant is not euilty of negli- 
gence in not guarding the cog wheels in which nlaintiff alleges 
he was eanght. 


STONE & WEBSTER ENG. CORP. 63 


AIL. 


The plaintiff in this case is a erown man, and while he 
claims he had not worked for any length of time about me- 
chinery, | instruct you as a matter of law that he is charged 
with knowledge that the unguarded cogs were dangerous should 
he low himself to come in contact therewith. 


Plaintiff has charged two grounds of negligence—first, that 
the defendant failed to furnish the plaintiff a safe place in 
which to work .Second—that the defendant failed to guard 
the cog wheels of the machine upen which the plaintiff was 
injured, 

Ax to the second ground of negligence charged in the com- 
plaint, f instruct you that the failure to furnish a guard to 
the cog wheels in question does not raise a presumption of 
negligence on the part of the defendant and is not neghgence. 
Tf the place furnished by the defendant for the plaintiff to 
work In was reasonably safe without a guard, there was no duty 
ou the part of the defendant to provide or furnish such guard. 
and the absence and such guard oyer the cog wheels can only 
he considered by you as bearing on the question of the safety 
of the place in which plaintiff was working when injured. 

The complaint in this action was drafted in part upon the 
theery that the defendant was required by the statutes of 
this State to supply a guard over the cog wheels in question. 
There is a law in this State which requires the owners of fac- 
tories, nulls, ete., to guard all dangerous machinery that can 
he practicably guarded with due regard to the successful Op- 
eration of the machinery—but the scope of such law is limited 
to factories, mills and manufacturing plants and has no ap- 
plication to this case, and you will disregard all Allegations 
of the complaint and all evidence that has been introduced from 
which you might infer that it was the duty of the defendant 
to guard the cog wheels in question. The law requiring ma- 
chinery in factories to be guarded has nothing to do with this 
ease, The plaintiff has expressly stated that he was not pro- 
ceeding upon that theory. 

ff vou find from the evidence in this case that the plaintiff 
is 2 man of ordinary intelligence; that he possesses the ordinary 
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faculties of an adult who has a sound mind and body; that 
his evesight was uninjured, and that he could see and observe 
the revolving cog wheels, and that he knew, or might have 
known that he would be injured if he came in contact with 
the cogs—that he understood and appreciated the danger of 
being brought in contact with the revolving cog wheels, then 
I instruct you that the plaintiff cannot recover in this action 
and your verdict must be for the defendant, even though you 
should reach the conclusion from your deliberations that the 
defendant was negligent in not furnishing the plaintitf a safe 
place in which to work. Even the risk of negligent acts of 
the defendant were assumed by the plaintiff if he understood 
and appreciated the dangers that might result to him from 
such negligent acts of the defendant, if you find there were any 
such negligent acts. 


If you find from the evidence that the plaintiff in this case 
was a man of fair average intelligence, in possession of an un- 
impaired eyesight, and that the cog wheels upon which he was 
injured were visible to him, or that by the use of his eyesight he 
could have seen the cog wheels, then I instruct you that you 
have a right to presume that the plaintiff must have known 
and observed the danger to him if he permitted his clothing 
to come in contact with the revolving cog wheels and your 
verdict must be for the defendant. 


“The employer performs his duty when he furnishes ap- 
pliances and machinery of ordinary character and reasonable 
safety, and the former is a test of the latter, for in regard to 
the style of the machinery or nature of the mode of perform- 
ance of any work, ‘reasonably safe’ means safe according to the 
usages, habits and ordinary risks of the business. No man 
is held by law to a higher degree of skill. 


“The employer performs his duty when he furnishes ap- 
pliances and machinery of ordinary character and reasonable 
safety, and the former is the test of the latter—for in regard to 
the style of the machinery or nature of the mode of perform- 
ance of any work ‘reasonably safe’ means safe according to 
the usages, habits and ordinary risks of the business. Abso- 
Inte safety is unattainable, and employers are not insurers. 
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They are liable for the consequences, not of danger but of neg- 
ligence; and the unbending test of negligence in methods, 
machinery and appliances is the ordinary usage of the business. 
No mau is held by law to a higher degree of skill than the 
fair average of his profession or trade, and the standard of 
due care is the conduct of the average prudent man. The test 
of negligence in employers is the same, and however strongly 
they may be convinced that there is a better or less dangerons 
Way, no jury can be permitted to say that the usual and ordin- 
ary way, conunonly adopted by those in the same business, is 
a negligent way for which liability shall be imposed. Juries 
must necessarily determine the responsibility of individual 
conduct, but they cannot be allowed to set up a standard which 
shall, in effect, dictate the customs or control the business of 
a community.” 


1 Labatt, See. 44. 


And if you find from the evidence in this case that it was 
not customary at the time of this injury for guards to be placed 
over cog wheels situated similarly to those on the machine 
where this injury occurred, then I instruct you that you are not 
to infer that the defendant was guilty of any negligence in 
failing to provide a guard for the cog wheels in question; and 
you will not infer that the defendant was guilty of any neeli- 
gence from any evidence that may have been introduced tend- 
ing to show that some safer means of operating the ma- 
chine could have been adopted, or that a guard might 
have been placed over the cog wheels. If the cog wheels 
on the machine in question were operated hy the defend- 
ant in the usual way in which similar machines are oper- 
ated in this community, then I instruct you that the plaintiff 
cannot recover and vour verdict must be for the defendant. 

“To leave gearings, cogs and other parts of machinery un- 
boxed is not negligence where other manufacturers or oper- 
ators in the same line of business operate their machinery in 
the same manner.” 


1 Labatt, Sec. 77. 


Indorsed: Instructions Requested by Defendant. 
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In the Cirewit Court of the United States for the Western 
District of Washington. 


ELI MELOVICH, ) 
Plaintiff, | 
ee | No. 1934 
STONE & WEBSTER ENGINEERING | VERDICT. 
CO., 
Defendant. 


We, the jury in the above entitled cause, find for the plain- 
tiff, and assess his damages at twelve thousand two hundred 
and sixty-two dollars (S17,26200). 


L. T. DODGE, Foreman. 


Indorsed: Verdict. Filed U. S. Circuit Court, Western 
District of Washington, Sept. 29, 1911. Sam’l D. Bridges, 
Clerk. B. O. Wright, Deputy. 
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fu the United States Civeutt Court for the Western District of 
Washington. Northern Division. 


BHLI MELOVICH, } 
Plaintiff, 


VS. 


| UNo. 1934. 
STONE & WEBSTER ENGINEERING | 


CORPORATION, a corporation, 
Defendant. 


To the Stone & Webster Hugineering Corporation, and to Kerr 
& McCord, their Attorneys: 


You and each of you will please take notice that the plain- 
tiff, by his attorney, Herbert W. Meyers, will on Tuesday morn- 
ing, October 3rd, at 10 a. m., ask the Clerk of the United States 
Circuit Court to tax his costs in the above entitled cause in 
accordance with the cost bill attached hereto. 


HERBERT W. MEYERS, 
Attorney for Plaintiff. 
M. 
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In the Circuit Conrt of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, i 
Plaayti ff, | 
Vs. 


to. 1932 
STONE & WEBSTER ENGINEERING , 


CORPORATION, a corporation, 
Defendant. 


MEMORANDUM OF COSTS AND DISBURSEMENTS. 


DISBURSEMENTS. 
Clerk’s fees to be taxed.......--.--------------e- $ 13.10 & 1340 
Seryiee CCS. ccccce ee-----cce-- eee 
Serving subpoena on Mele Melovich, Sno- 

qualmie Falls, WD. -..-..-------------- 6.80 6.80 
Serving Subpoena on William Savage, Se- 

atile. Wasi, S22 oe eal 2 ee 
Serving subpoena on Sam Marcovich, Se- 

FAG, he cl eg epee cee cS 2.12 2 
Attorney’S fOS -.....-----n---n-ceceeeccereensreeeennenscenenees 20.00 20.00 
Wepomuer s [CCS 2. 10.00 10.00 
Witness fees— 

Mele Melovich, 3 days ......---------------------00-7 9.00 9.00 

Mele Melovich, mileage, 136 miles, Sno- 

qualmie Falls to Seattle -.....------------------ 6.80 6.80 

William Savage, 3 days ......-------------------00-- 9.00 9.00 

Sam Marcovich, 3 days ...-----------:-:--+------0- 9.00 9.00 

Sam Marcovich, mileage, 186 miles, Sno- 

qualmie Falls to Seattle . 2: eee. 6.80 6.80 

Mrs. Eli Bielich, interpreter -.......-.------------ 9.00 9.00 


$103.74 $108.74 
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United States of America, 
Western District of Washington—ss. 


Herbert W. Meyers, being duly sworn, deposes and Says: 
That he is the attorney for the plaintiff in the above entitled 
cause, and as such has knowledge of the facts herein set forth ; 
that the items in the above memorandum contained are correct 
to the best of this deponent’s knowledge and belief, and that 
the said disbursements have been necessarily incurred in the 
said cause, and that the services charged herein have been 
actually and necessarily performed as herein stated. 


HERBERT W. MEYERS. 


Subscribed aud sworn to before me this 2nd day of October, 
ile 
(Seal) JAMES E. McGREW, 
Notary Public in and for the State of Washington, residing at 
Seattle. 


momed) Oct. 5, 1911. 
B. O. WRIGHT, Deputy Clerk. 


Service acknowledged this 2d day of October, 1911. 


KERR & McCORD, 
Attorneys for Defendant. 


Indorsed: Memorandum of Costs and Disbursements. 
Filed U. 8. Cireuit Court, Western District of Washington, 
Oct. 3, 1911. Sam‘l D. Bridges, Clerk. B. O. Wright, Deputy. 
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In the Circuit Court of the United States, Western District 
of Washington. Northern Division. 


ELI MELOVICH, 
Plaintiff, 


wile No. 1934. 


STONE & WEBSTER and STONE & Order. 
WEBSTER ENGINEERING COR- 
PORATION, a corporation, 

Defendants. 


This cause coming on to be heard on the application of 
Kerr & McCord, attorneys for defendants, for an extension of 
time within which to file in this Court defendants’ proposed 
pill of exceptions, and it being made to appear to the Court 
that it is impossible for the defendants to procure a transcript 
of the testimony taken at the trial of cause within the period 
of ten (10) days from the date of said trial and rendition 
of the verdict therein, which is necessary to enable the de- 
fendants to prepare their bill of exceptions ; 

IT IS NOW BY THE COURT ORDERED that the time 
for filing the bill of exceptions herein be extended and defend- 
ants are hereby granted until October 20, 1911, within which 
to prepare, serve and file their proposed bill of exceptions. 


DONE in open Court this 4th day of October, A. D. 1911. 
Cc. H. HANFORD, Judge. 


Indorsed: Order. Filed U. S. Circuit Court, Western Dis- 
trict of Washington, Oct. 4, 1911. Sam’l D. Bridges, Clerk. 
B. O. Wright, Deputy. 
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In the Cireuit Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, | 
Plaintiff, 


ie No. 1934. 
STONE & WEBSTER ENGINEERING | Judgment. 
CORPORATION, a corporation, 
Defendant. 


BE IT REMEMBERED that this cause came duly on for 
trial on the 27th day of September, 1911, and the same was con- 
tinued until September 28th, and said trial proceeded until 
and including the 29th day of September, 1911. 

Plaintiff appeared in person and by Herbert W. Meyers, 
his attorney, and defendant appeared by Kerr & McCord, its 
attorneys; thereupon a jury of twelve good and lawful men 
of the district was empaneled and sworn, and the plaintiff in- 
troduced his testimony and rested, and defendant introduced 
its testimony and rested; the cause was argued to the jury 
by counsel upon either side and the jury was charged upon the 
law of the case by the Court, and thereupon retired in charge 
of a sworn bailiff, to consider its verdict, and said jury, after 
duly considering the same, did on the 29th day of September, 
1911, return its verdict wherein and whereby it did find in 
favor of plaintiff and against the defendant, and assessed plain- 
tiffs damage in the sum of $12,262. 

IT IS ORDERED, ADJUDGED AND DECREED that 
plaintiff do have and recover from defendant, judgement in 
the sum of $12,262 and for his costs and disbursements herein- 
after to be taxed, for all of which let execution issue. 

DONE IN OPEN COURT this 4th day of October, 1911. 

C. H. HANFORD, Judge. 

O. K. as to form. 

KERR & McCORD. 

Indorsed: Judgment. Filed U. 8. Circuit Court, Western 


District of Washington, Oct. 4, 1911. Sam’l D. Bridges, Clerk. 
B. O. Wright, Deputy. 
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In. the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, | 
Complainant, | 
ve | 

= r No. 1934. 
STONE & WEBSTER ENGINEERING | 


CORPORATION, a corporation, 
Defendant. 


MOTION TO SET ASIDE JUDGMENT. 


Comes now the defendant, by its attorneys, Kerr & McCord, 
and moves the Court to set aside the judgment heretofore en- 
tered in this cause on the verdict of the jury, and for judg- 
ment against the plaintiff notwithstanding the verdict, upon 
the grounds following: 

1. That upon the undisputed testimony in said cause the 
plaintiff assumed the risk of the injury of which he com- 
plained, and cannot recover. 

9. Upon the undisputed testimony admitted in said cause, 
the plaintiff was guilty of contributory negligence which result- 
ed in his injury, and for that reason cannot recover. 

8 And for the reason that the verdict of the jury was 
contrary to the evidence, against the evidence, and is wholly 
unsupported by the testimony in said cause. 


And in the alternative and in the event the foregoing mo- 
tion for judgment notwithstanding the verdict shall be by the 
Court denied, defendant respectfully moves and petitions the 
Court to set aside the judgment entered in this cause upon the 
verdict of the jury, and to grant to defendant a new trial upon 
the following grounds and for the following reasons: 

1. That the verdict of the jury is not sustained by suffi- 
cient evidence. 

9. There was no testimony tending to sustain the verdict. 

3. Said verdict was contrary to law. 
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4. The Court erred in refusing to grant the defendant's 
motion for non-suit and for a dismissal of said cause upon 
the undisputed evidence that plaintiff assumed the risk of 
the injury he received, and upon the further ground and un- 
disputed testimony plaintiff was himself guilty of such con- 
tributory negligence that he could not recover. 

d. The Court erred in refusing to instruct the jury as 
requested by the defendant in its instruction No. 1, namely, 
that upon the allegation of plaintifi’s complaint and upon 
his testimony in the cause, it was not the duty of the defend. 
ant to warn him of the danger which was apparent and which 
he testified he knew, and that he had assumed the risk and 
could not recover, 


6. The Court erred in refusing to instruct the AV dc 
requested by the defendant in its second requested instruction, 
namely, that if a person working with a defective or unguarded 
machine, without complaint, knowing of the dangers of the 
defective or unguarded part, is injured thereby, he cannot 
recover. 

« The Court erred in refusing to instruct the jury as 
requested by the defendant in its requested instructions Nos. 
eyo. o, 1,8 and 9. 

8. The Court erred in permitting the plaintiff's witness 
Savage, over the objection of defendant’s counsel, to Lest lay: 
that he had placed guards upon the cog wheels of the motor 
that the plaintiff was operating, and further, in permitting 
said witness Savage to testify over the objections of defend- 
ant’s counsel that guards could have been put upon the cog 
wheels upon which the plaintiff was injured, to which ruling 
exception was duly taken at the time. 

9. That in support of the first ground for motion for new 
trial based upon the insufficiency of the evidence, and in com- 
pliance with the rule of this Court, counsel for the defendant 
specifies the particulars wherein said evidence is insufficient, 
as follows: 

1, It is alleged by plaintiff in his amended bill of com- 
plaint that plaintiff on ana prior to the date of his injury 
was ordered by the foreman or Superintendent, acting for the 
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defendant corporation, to oil said cogs and gears while the 
same were in motion, and that the plaintiff, while exercising due 
care and without fault or negligence on his part, attempted 
to oil said cogs and gears while in motion, in obedience to 
defendant’s direction, and that he came in contact with said 
cogs and gears and had his right arm caught therein and re- 
ceived the injury of which he complains, and that he had done 
said oiling about four or five times prior to the happening 
of the accident, and plaintiff testified as a witness in his own 
pehalf that he had oiled the cogs and gears on several occasions 
prior to the accident. That when oiling them he had stood on 
a platform in front of the wheels and that the running cogs were 
within twelve to fifteen inches of his face and in plain view. 
The following questions being propounded to the witness and 


the following answers were given by him: 


“<Q. When you stood on the platform in front of those 
cog wheels, your face was as Close to the cog wheels as my 
face.is to you now, about a foot and a half or two feet? Is 
not that a fact? 

A. Just about one foot. 

Q. Now, standing in frout of those cog wheels, you were 
attempting, you said, to oil the cogs; is that right? 

A. He puts it in the box. He did not put it in the wheels. 

Q. Your counsel asked you if you were oiling the cog- 
wheels and you said yes, put you were oiling the boxing—you 
were not oiling the cog wheels, but you were oiling the boxing 
that carried the shaft upon which the cogs operated, is that 
the face, 

A. Well, he oiled both of them—the cogs and the boxes. 

Q. When you stood on this platform these cog wheels in 
which you got your arm caught were right in front of your 
facet 

KE (Wes: 

Q. Now, you were going to put oil in this bearing and 
also oil the bearing back there that carried the big wheel, were 
you not? 

A. Yes sir, on all sides. 

Q. All four of them? 


Si 
Ot 
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A. On all four of them. 

Q. (p. 34) Which one were you oiling when the cog 
caught your sleeve, which bearing were you oiling—which one 
were you putting oi] on when your sleeve got caught? 

A. On the other shaft—the one behind there. On the right 
hand side. 

Q. (35) You just held your can up over the cog wheels 
and let the oil drop down where one wheel ran into the other, 
did vou? 

A. Yes sir. 

Q. (p. 386) Now after vou oiled those bearings at the 
right hand side of the machine as you faced it, then you reached 
your right arm across to oil the bearing that was farthest away 
from you on the left, and in doing so you got your sleeve over 
into those cogs, that’s right, isn’t it? 

Eve Yes. 

Q. (p. 38) But when you oiled those cogs, that is what 
you did every time—you kept the spout off the cogs, didn’t 
you? 

Ee 1 GS. 

Q. Why did you keep the spout off those cog wheels when 
you were oiling the cogs; why didn’t you put it down into 
the cogs? 

A. He takes the hard grease, he says, it is hard, and he 
throws it into the box—sometimes a little will drop on the 
wheels, and let it drop down. 

Q. Why didn’t you take the hard grease with your hands 
when the machinery is running and put it into the cog wheels 
—why didn’t you do that—why did you let it drop over—you 
knew better than that, didn’t vou? 

A. What would he take his hand and put it on there when 
he knew better? 

Q. You knew if you put your hand into those cog wheels 
for any purpose at all when the machinery was running it 
would cut your hand off, didn't you? 

A. He says he is not crazy enough to do anything like 
that.” 

10. The Court erred in so much of its general charge to the 
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jury as left it to determine whether or not the defendant had 
furnished the plaintiff a safe place in which to work, and in- 
structing the jury that the failure to exercise due care to make 
the place and surroundings reasonably safe for employes is 
a neglect of duty which is a legal wrong, and when an injury is 
suffered in consequence of that kind of a wrong, the employer 
is liable on the principle of rendering compensation for an in- 
jury suffered in consequence of his wrongful conduct. 


11. The Court erred for the reason that upon the undis- 
puted testimony of the plaintiff himself he knew that the cogs 
existed at the place where they were; he knew they were im 
operation; he knew that if his hand came in contact with them, 
or the sleeve of his coat, that he would be injured, and he per 
formed the work of oiling these bearings and cogs without any 
complaint and voluntarily assumed the risk of the injury he 
received, and waived the application of the doctrine of “Safe 
Place” to the situation which existed at the time of his Injury. 


12. The Court erred in its charge to the jury in instruct- 
ing the jury that it should only require the plaintiff to exer- 
cise such faculties and capacity as he is endowed with by nature 
for the avoidance of danger, and in not instructing the jury, 
as a matter of law, that the danger was open and visible, as 
well as known to the plaintiff, and that if such danger was 
known to a man of ordinary care and prudence in the conduct 
of such business, the plaintiff himself would be charged of the 
notice as a matter of law. 

KERR & McCORD, 
Attorneys for Defendant. 


State of Washington, 
County of King—ss. 


J. A. Kerr, being first duly sworn, on oath deposes and says 
that he is one of the attorneys for the defendant in the above 
entitled action; that he has read the foregoing motion, knows 
the contents thereof, and believes the same to be meritorious 
and well founded in law. 


J. A. KERR. 
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Subscribed and sworn to before me this 10th day of October, 
oe 
(Seal) J NeIWEY, 
Notary Public in and for the State of Washington, residing at 
Seattle. 


Copy of within Motion received and due service of same 
acknowledged this 11th day of October, 190... 
HERBERT W. MEYERS, 
Attorney for Plaintiff, 


Indorsed: Motion to Set Aside Judgment. Filed U. 8. 
Circuit Court, Western District of Washington, Oct. 11, 1911. 
James C. Drake, Clerk. B. O. Wright, Deputy. 


In the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, 
Complainant, | 
Waist 


; De ite ueet 
STONE & WEBSTER ENGINEERING 


CORPORATION, a corporation, 
Defendant. 


ORDER EXTENDING TIME MODI NGI, INCL IL, (Oe 
EXCEPTIONS. 


On application of Kerr & McCord, attorneys for the de- 
fendant above named, and for good cause shown, the motion 
for judgment notwithstanding the verdict and in the alterna- 
tive for new trial not having vet been passed upon by the 
trial Court; 

It is ordered that the time within which the defendant may 
file its bill of exceptions in the above entitled cause to matters 
occurring at the trial and duly excepted to, be extended by the 
Court from October “0, 1911, to which date the same Was e€x- 
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tended by order heretofore made and entered by this Court, 
to the 15th day of November, 1911, in which to file and serve its 
pill of exceptions. 

Done in open court this 16th day of October, AUG 


GC. H. HANFORD, Judge. 


O. K. Herbert W. Meyers, SUES, Oi Complainant. 


Indorsed: Order to Extend Time to File Bill of Excep- 
tions. Filed U. 8. Circuit Court, Western District of Wash- 
ington, Oct. 16, 1911. James CG. Drake, Clerk. B. O. Wright, 
Deputy. 


In the United States Cirenit Court for the Western District 
of Washington. Northern Division. 


ELI MELOVICH, 
Plaintiff. 


VS. 


CTNomies 
sTONE & WEBSTER ENGINEERING | 


CORPORATION, a corporation, 
Defendant. 


PLAINTIFF’S BRIEF 
ON MOTION NON OBSTANTE AND NEW TRIAL. 


In its motion for judgment non obstante reredicto and in 
the alternative for a new trial, the defendant has based his 
right to such action by the Court upon the grounds of the 
assumption of the risk by, and the contributory negligence of, 
the plaintiff, alleging that because thereof, the verdict is con- 
trary to and not sustained by the testimony and the evidence, 
and is contrary to law; and asserts that the Court erred in 
refusing to grant a nonsuit, when the motion for nonsuit was 
made immediately after the close of the plaintiff's evidence, in 
view of the plaintiff’s assumption of the risk and his contribu- 
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tory negligence; also, that the Court erred in its instructions 
to the jury and in its failure to instruct the jury according to 
the request of the defendant. 

It is asserted that the “undisputed testimony” of the plain- 
tiff showed that the plaintiff assumed the risk of injury in 
the manner in which the injury occurred, and, also, was negli- 
gent; and it is presumed that the testimony set out in its mo- 
tion to set aside the judgment is referred to, since it is but 
reasonable to suppose that it would cite in its motion the 
strongest “undisputed testimony” which the transcript would 
disclose. 

Asstmning such to be the fact, the question arises at once, 
is that testimony undisputed, and, if it be undisputed, does 
it indicate that the plaintiff knew of, understood and appre- 
ciated the dangers to which he was exposed by reason of the 
defendant’s negligence. 

The climax of this testimony is reached in the last question 
and answer quoted, viz: 


Q. “You knew if vou put your hand into those cog wheels 
for any purpose at all when the machinery was running, it 
would cut your hand off, didn’t you?” 

A. “He says that he is not crazy enough to do anything 
like that.” 


The Court will readily distinguish the difference between 
putting one’s hands in among cog wheels, and reaching over 
such cogs to put oi] on a bearing of the machine of which the 
cogs were a part. Plaintiff was oiling the bearings and not 
thrusting his hands into the cogs, as defendant would have 
us believe. 

The knowledge of a possible injury one may suffer if he 
deliberately places his hand in exposed cogs or wheels, as dis- 
tinguished from his knowledge of the danger to him from a 
situation in which he is placed by reason of the negligence of 
another in not furnishing safe surroundings and suitable in- 
strumentalities in and with which to work, is distinguished in 
a case in the Circuit Court of Appeals, Second Circuit, decided 
January 9, 1911, in which case the parties and the facts were 
practically no different from those in the present case. In 


SO ELI MELOVICH YS. 


that case, the defendant alleged that the plaintiff, who was a 
Russian Pole, speaking and understanding the English lan- 
guage imperfectly, a common laborer, while working for the 
defendant had his right arm caught in a machine and go crushed 
and mangled that amputation became necessary, was negligent 
in that he endeavored to put certain material into a machine 
while it was in motion; the injury occurring four and one-half 
days after he had first commenced to work with the machine. 
The defendant’s theory there was, as is contended in this pres- 
ent case, that the plaintiff instinctively knew of the danger. 
In the opinion in the case, American. Manufacturing Company 
nr. Zulkowski, C. C. A. 146, the Court, through Coxe, Circuit 
Judge, said: 


“In deciding that the defendant's theory was not a fair 
version of the accident, the jury were justified in considering 
the ordinary instincts of self-preservation which govern human 
conduct. Hren the most ignorant laborer would have known 
that if he placed his hand in such a position it would surely 
be caught and injured. No expert knowledge was required to 
enable him to appreciate this self-evident fact. * * * The 
jury were justified in considering the improbability that he 
would do an act which would impeach his sanity.”’ 


Thus, it is held that while a person's instinct may create 
within him a certain feaz due to his surroundings vet not in- 
duce such knowledge as would bring him to understand and 
appreciate the danger, so as to charge him with negligence in 
having encountered it. 

The recognition of this distinction between instinctive fear 
and actual knowledge and appreciation of danger, as applied 
in cases of this character, is well stated by this Court in the 
case of Vottage v. Sawmill Phoenix, 133 Fed. 979, wherein Your 
Honor said: 


“The law does not place upon employes an obligation to 
investigate conditions and assume the risk of accidents which 
happen from dangers which might be revealed by a reasonably 
thorough inspection of places and appliances, but merely takes 
for granted that by voluntarily entering into employment or 
continuing therein, they do thereby assent to the exposure of 
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themselves to all such as are neeessarily obvious to them in 
view of their capacity, knowledge aud erperience, cach case be- 
ing judged by its peculiar facts.” 

These cases just cited go to establish the rule that where 
a servant either does not know, or, knowing, does not appre- 
ciate such risks; and his ignorance or non-appreciation is not 
due to negligence or want of due care on his part, there is no 
assumption of risk on the part of the servant preventing a re- 
covery for injuries; and the natural corollary that if the em- 
ployer knows, or ought to know, that the dangers for the em- 
ployment are unknown to or not appreciated by the servant, 
the servant should be instructed so that he may reasonably 
understand the perils. That such is the rule of law is well 
supported by decisions of the highest courts. 


Chocrwic, etic., R. Co. rs. WeDade, 191 U. S. 64. (48 L. 
Ed. 96.) 

mowWroad Co. vr. O'Brien, 161 U. 8.451 (40 L. Ed. 766). 

. other v. Railroad Co., 116 Fed. 867. 

Railroad Co. rv. Holloway, 52 C. C. A. 260 (114 Fed. 458). 

perce). Calm, 27 ©. G. A, 227 (82 Fed. 550). 

Davison v. Railvoad Co., 44 Fed. 475. 

Bean v. Navigation Co., 24 Fed. 124. 

Thompson v. Railroad Co., 18 Fed, 239, 

iatroad Co. r. lymstedt. 106 CO. C. A. 238. 

Mather u. Riliston, 156 U. S. 391 (39 L. Ed. 464). 

Lathi v. Rothschild, 60 Wn. 438. 


The mere fact that the employe knows there is danger wil] 
not defeat his right to recover if in obeying the order of his 
employer he acted with ordinary care under the circumstances. 

Affen v. Gilman, MeNeil & Co., 127 Fed. 699. 
feet. Linsted?, 106 C. G. A. 238. 


In the case of the Atlantic Coast Line Railroad Co. v. Liu- 
stedt, 106 C. C. A. 238, decided late in the year 1910, it is said: 
“The defendant cannot, as a matter of law, defeat the right 
of the plaintiff to recover merely because the danger of riding 
on a brake heam was apparent, if the safety and suitableness of 
the same as an appliance was in issue, and the inexperience, 
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lack of knowledge and failure of warning to the plaintiff was 
also present. 

“In such case, involving a neglect by the master of the 
primary duties imposed upon him, tt must be made to affirm- 
atively appear that the servant not only apprehended the dan- 
ger thus arising from the master’s neglect, but that the par- 
ticular pertl or hazard was appreciated by him. 

Authorities to support these views might be given almost 
without number. Butler v. Frazee, 211 U. 8. 459, 466, 469, 29 
Sup. Ct. 136, 58 L. Ed, 281, an opinion by Mr. Justice Moody, 
will be found to contain a particularly interesting discussion 
of the subject, with citation of authorities.” 

In the cause of Butler @, Prasee, 211 U.S. 159, 53 L. Ed. 2s 
is said: 

“Where the elements and combination out of which the dan- 
ger arises are visible it cannot always be said that the danger 
itself is so apparent that the employe must be held, as a mat- 
ter of law, to understand, appreciate and assume the risk 
Ofat.= 

Railroad Co, vc. Swearingen, 196 U. 8. 51 (49 L. Ed. 382). 
Fitzgerald v. Paper Go., 155 Mass, 155, 31 Am. St. Rep. 
O30. 


H.R. v. Jamil, 53 Fed. 651 (3 C. G. 4. 433), 


In Railroad v. Swearingen, 196 U. 8. 51 (49 L Ed. 382), 
the following language was employed: 

“As we have already decided that knowledge of the increased 
hazard resulting from the dangerous proximity of the scale box 
to the north rail of track No. 2 could not be imputed to the 
plaintiff simply because he was aware of the eristence and gen- 
eral location of the scale box, it was for the jury to determine, 
from a consideration of all the facts and circumstances in evi- 
dence, whether plaintiff had actual knowledge of the danger.” 

Indeed, it has been said that a servant who does not ap- 
preciate the dangers to which he is subjected is not to be held 
to have assumed the risks of the employment only, but that he 
cannot consent to assume them. In Felton r. Girardy, 104 Fed. 
127, the opinion by Lurton, Circuit Judge, says: 

“Tf the employment be of a dangerous character requiring 
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skill and caution for its proper discharge with Safety to the 
servant, and the master be aware of the dangers, and have 
reason to know that the servant is unaware of them, and that 
from his youthfulness, feebleness, incapacity or merpericnce, 
does not appreciate them. the servant cannot, even acith his 
oie consent, be erposed to such dangers, unless he be cautioned 
and instructed sufficiently to enable him to comprehend them. 
and with proper care on his part, do his work safely.” 

The same Court, by the voice of the same Judge, said in 
Railroad Company v. Miller, 104 ed. 124: 


“Tt is illogical to say that a servant impliedly assumes the 
hazards and risks of an occupation which are known to the 
master, but which the master knows are unknown to the sery- 
ant; unless the dangers are so obvious that even an iner- 
perienced man could not fail to escape them by the exercise 
of ordinary care, 

The law is now well settled that the duty of cautioning 
and qualifving an inexperienced servant in a dangerous 0c- 
cupation applies as well to one Whose disqualification arises 
from want of the degree of experience requisite to the cautious 
and skillful discharge of the duties incident to a dangerous 
occupation with safety to the operator, as when the disqualifi- 
cation is due to vouthfulness, feebleness, or general incapacity. 


If the master has notice of the dangers liable to be encoun- 
tered, and notice that the serrant is inexperienced, or for any 
other reason disqualified, he comes under an Obligation to use 
reasonable care in cautioning and instructing such servant in 


respect to the dangers he will encounter, and how best to dis- 
charge his duty.” 


In the case of Clow & Nons r. Holtz, 34 C. C. A. 550, the 
Court left the question to the jury to say whether the car by 
Which the plaintiff was injured, as constructed, with certain 
wedges which had been added and of which he knew, was a 
machine which a reasonably prudent employer would furnish 
to his servants to he used in his business, and charged the 
jury that if the dangerous character of the machine was so 
obvious that an ordinarily intelligent laborer of the class of 
laborers to which the plaintiff belonged must or should have 
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observed its danger, and the plaintiff nevertheless continued 
in the employ of the master without complaint, he assumed the 
risk incident to such employment, and was guilty of contribu- 
tory negligence, should injury occur. 

The Cireuit Court of Appeals, in an opinion by Taft, Cir- 
cuit Judge, said: 

“The only point upon which we feel the slightest doubt in 
this case arises upon the motion which was made by the de- 
fendant, at the close of the plaintiff’s evidence, to take the case 
away from the jury and direct a verdict for the defendant, on - 
the ground that the plaintiff must have known the dangers in- 
cident to the use of the machine from the use of which the 
injury happened, ard must therefore have assumed the risk, 

Now that the accident has happened, now that the meas- 
urements are given, now that the weight of the cores are ac- 
curately known * * * it may be difficult to understand 
how anyone with the slightest knowledge of mechanics could 
fail to appreciate the dangers arising from the use of this car 
with the cores adjusted as they were. But it must be borne in 
mind that the plaintiff was a common laborer; that the safety 
of the machine had been bronght to the attention of the su- 
perintendent and managers of the foundry; that the car had 
been operated for six months without injury, and that the 
plaintiff had a right to assume that his master would exercise 
due care in his behalf in keeping the machinery and appliance 
safe. 

In the light of these considerations, we cannot say that 
the question of the plaintiff's negligence, or the question of the 
anount of risk which he assumed, iwas not a question for the 
Ute 

It was left to them with the proper and discriminating 
statements of the law, and application of the law to the facts. 

The jury found that the circumstances were such that he 
was not charged with the knowledge of the danger incident 
to the use of that machine. 

We do not think the course of the Court, in leaving this 
issue open to be settled by the jury, was erroneous.” 

In Dentuger vr. American Loconotire Co., 107 C, C. A. 127, 
decided February 6, 1911, Gray, Circuit Judge, said: 
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“The defendant, however, relies strongly upon the propo- 
sition that the risks of the situation were all known to and 
appreciated by the deceased, and therefore assumed by him 
as risks of his employment. Certainly this is true of the or- 
dinary risks inherent in the employment, but it is not true of 
the risks or danger arising from the default of the defendant. 


Whaterer the risks assumed by a servant ta entering upon 
his employment may be, the one risk he does not assume, is 
that arising from the negligence of his employer. * * * 


The law deals with men in their various relations in life, 
as endowed with average intelligence and capacity, and rec- 
ognizes their limitations, and that under certain circumstances, 
inadvertence and distraction may be excusable, where under 
other circumstances they would constitute a serious default. 
If, then, the absence of the automatic safety device, which in 
efficient operation would have preveuted the accident, was due 
to @ want of reasonable care on the part of the master, the 
risk arising from its absence was not one of the risks assumed 
by the deceased in entering upon his employment. Though this 
risk, arising from the negligence of the master, was not thus 
assumed, yet it is true that, if the deceased was aware of and 
appreciated the danger therefrom he might, by his own negli- 
gence in exposing himself thereto, have contributed to his in- 
jury, and thus debarred himself from recovery. But there is 
no affirmative proof of such negligence on the part of the plain- 
tiff, and no fact referred to from whieh such negligence can 
be properly inferred as a matter of law. The facts and testi- 
mony bearing upon the question were, however, submitted to 
the jury with proper instructions by the Court below. 


In considering, on the evidence, the question as to how far 
primary duty of the master was performed, in providing the 
safe place in which to work and the safe appliances with which 
to work, it must be remembered that there was no compulsion 
on the defendant to use this dangerous hand lever in the opera- 
tion of its machine. There was testimony before the jury, to 
be given such weight as they determined justly attached to it, 
that these levers were first used in these new and large ma- 
chines; that this very head had been frequently operated with 
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a wheel of moderate Size, and that it had been so operated ever 
Since the accident. Obviously, the use of the wheel for the pur- 
poes that the lever was used for, would have avoided all the 
dangers attending upon the latter. The mere fact that it 
required more power to move a Wheel of moderate diameter, 
would not necessarily excuse the defendant from adopting it, 
in view of the tragic experience in its own shops with the 
hand lever. No mere economy, pecuniary or otherwise, can 
excuse a master from the performance of the primary duty 
imposed upon him to make a reasonably safe place in which - 
his servant is to work. 

This case was submitted to the Jury by the learned judge 
of the Court below, and with this evidence all before it, it found 
a verdict in favor of the plaintiff. A motion for premptory in- 
structions for the defendant was denied by the Court, and 
after verdict, motion for a new trial and for judgment, ion 
obstante veredicto, was made by the defendant, which latter 
motion was granted by the Court, and a Judgment entered ac- 
cordingly. We think this case should not have been disposed 
of and there was evidence sufficient to 


go to the jury and to 
warrant the verdict rendered.’ 


It may be contended by the defendant that the rule of the 
law in the State of Washington differs from the rule as laid 
down in the cases cited. The opinion in the case of Lahti v. 


Rothchild, 60 Washington, 438, rendered in November, 1910, 
says: 


“Learned counsel for appellant contend that the use of the 


large link chain for handling this lumber, and the evidence 


tending to show that it was not suitable for that purpose, was 
a sufficient showing of nee 


gligence on the part of respondents 
to call for the submission of that question to the jury, Tite 
contention we think is well founded, unless it can be held, as 
a matter of law, that appellant assumed the risk incident to 
the use of the chain because of his knowledge of such use and 
the danger thereof. It seems to us that a jury might well be 
justified in believing from this evidence that the risk incident 
to the use of this large link ¢h 


ain was extraordinary. That 
is, that it was a risk 


which could hare been obriated by the 
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exercise of reasonable care on the part of respondents. 1 Lab- 
batt, Master and Servant, S 270. Hence, its use might justify 
a finding of negligence against respondents, though it may 
be conceded that it would not be such negligence but that lia- 
bility therefor could be obviated by appellant's assuming the 
risk. Now, can it be said, as a matter of law, upon this record, 
that appellant assumed this risk, supposing that the jury 
might conclude that the risk was extraordinary. This ques- 
tion must be answered in the light of the evidence touching ap- 
pellant’s knowledge of the use of the chain, and also his kunowl- 
edge of the danger incident to its use. Of course, he knew of 
the use of the chain, but before he can be charged with assump- 
tion of the risk, it must appear that he comprehended the dan- 
ger as well as knew of the physical conditions. Bailey, Master’s 
Liability for Injuries to Servants, 184; Wood, Law of Master 
and Servant (2d Ed.), 8. 376; Shoemaker v. Bryaut Lum. & 
Shingle Mfg. Co., 27 Wash. 637, 68 Pac. 380. 


In 1 Labatt on Master and Servant, S 271, the rule is stated 
as follows: 

“An extraordinary risk, it is said, is not assumed unless 
it is, or ought to be, known to and comprehended by the serv- 
ant, or—as the same conception may also be expressed in logi- 
cally equivalent terms—where the servant is chargeable 
neither with an actual nor a constructive knowledge and com- 
prehension of the risk.” 


Learned counsel for respondents contend, in substance, that 
the evidence of appellant’s experience as a longshoreman is 
sufficient to impute to him a comprehension of the dangers of 
using this large link chain, and that the trial court was justi- 
fied in so determining as a matter of law. It is true that ap- 
pellant appears to be a longshoreman of considerable expe- 
rience. He tells us in his testimony, however, that he never 
had experience in the use of a chain of this size in handling 
pieces of these dimensions, and did not know that such chain 
could not securely hold a sling load of such pieces. We have 
seen that he worked there five or six days under these condi- 
tions withont anything occurring that would suggest such 
danger to him. Jf he compreheuded, or was bound to compre- 
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hend, such danger, it was only because of his general knowl- 
edge of, and experience in, the business. It seems to us the 
danger was not so apparent that it ean be decided, as a matter 
of law, that a reasonable person in his position and with his 
knowledge and erperience was bound to know and com prehend 
the risk incident to the use of this chain. We think reason- 
able minds might differ upon this question, and that it was 
therefore a question for the jury. We conclude that the learned 
trial court erred in taking the ease from the jury at the close 
of appellant’s evidence.” 

What are the “peculiar facts” in this case at bar with re- 
spect to the capacity, knowledge and experience of the plaintiff, 
as shown by the evidence in the case, and upon which should 
be based the decision as to whether or not the danger incurred 
by him in working about the cogs which caused bis injury 
was necessarily obvious to him, in view of the opinion of this 
Court in the case of Nottage r. Sawmill, referred to heretofore? 

The plaintiff was an nueducated man, who does not speak 
nor uuderstand the English language. He testified that he 
was employed in the capacity of a common laborer, that he 
had uo knowledge of machinery, had never worked about il 
never saw a set of cogwheels prior to beginning work for the 
defendant company, and was not instructed as to the manner 
of doing the work nor of the danger which he would eneoun- 
ter in doing it. Upon cross-examination he reasserted that 
he had never worked with machinery vother than the pick and 
shovel, nor about it, nor in mines, and was totally ignorant of 
it. His testimony is absolitely undisputed. It is evident, 
therefore, that, as a matter of law, he was disqualified to do 
the work assigned to him in the oiling of the cogs whieh 
caused his injury, because of his want of capacity, lack of 
knowledge and inexperience, and consequent failure to ap- 
preciate and actually know the danger incident to such work. 

Transcript, pp. 27, 28, 29. 


The Circuit Court of Appeals, Ninth Circuit, in an opinion 
by Gilbert, Circuit Judge, in Puget Sound El. Ry. v. Van Pele 
93 C. C. A. 492, said: 

“To inake a complete and valid defense on that ground, it 
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should be proved by a fair preponderance of the evidence that 
the plaintiff himself was informed as to the risk there Was; 
the nature of the danger in which he was placed for work, with 
that fuse located as it was. The law does not under 
cumstances exact of him the use of diligence in ascertaining 
such defects, but charges him with knowledge of such only as 
are open to his obser ‘ation; beyond that he has the right to 
assume, without inquiry or investigation, that his employer 
has discharged his duty of furnishing him with safe and proper 
instruments and appliances. * #* * qo is chargeable with 
the assumption of risks that are hecessarily incident to the 
employment, and with the assumption of risks which he knew 
about, of which he had hknowledge—actual Anowledge—and also 


the assumption of risks which were obvious and which should 
have been known to hin, if he 


his own sake.” 


any cir- 


had been vigilant and alert for 


Could it be possible to conceive of a more thoroughly inre- 
sponsible person in the situation in Which this plaintiff was 
placed when he was ordered to oi] the cogs, gears 


; ete aw lineh 
caused his injurv, or one having les 


S experience or capacity 
and less capable of understanding and appreciating the dangers 
incident to the work to be done; or one more completely within 
the exceptions announced in the cases which have been cited 
above? Can it be said, either as a matter of law or as a matter 
of fact, that the plaintiff in this ¢: se, upon the evidence in the 
case, eppreciated the danger he encountered? If he did not, 
then, as a matter of law, he did not assume the risk. 


The defendant insists that the Court should have granted 
the motion for nonsuit when made by it at the close of the tes- 
Himony in behalf of the plaintiff, upon the ground that there 
Was evidence that the plaintiff contributed to the happening 
of the accident by his own negligence, as shown by the testi- 
mony, for which reason he could not recover, 


In ruling upon this motion for non 


suit, your Honor said, 
in part: 


“For the purposes of this Hila chomiictoty Ace cece 
nated from the case, and the question of negligence is to be 


found by the jury to entitle the plaintiff to recover any dam- 
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ages. I think there is enough evidence in the case to require 
you to make your defense, or at least require the Court to sub- 
mit the case to the jury under the rulings of the Circuit Court 
of Appeals for the Ninth Circuit, which has the controlling 
voice in a case litigated in this Court.” 

Transcript, p. 17. 


Your statement that “the question of negligence is to be 
found by the jury to entitle the plaintiff to recover damages” 
is a statement universally supported by the Courts. As was 
stated by the Supreme Court of the United States in the case 
of Davidson Steamship Company rv. United States, 205 U. 8. 
Ten (50 L. Bd 756): 

“Now, whether the injury was the result of negligence, and 
which party was guilty of negligence, are questions of fact 
properly determinable by the jury. * * * The settled rule 
is that where negligence is a mere question of fact, and nothing 
appears which is negligence per se, the determination of the 
question is peculiarly the province of the jury, and its conclu- 
sious will not be disturbed unless it is entirely clear that they 
were erroneous. 

Courts do not approach the question as an original one, 
and consider whether, in their judgment, the testimony does 
or does not prove negligence, but accept the determination of 
the jury, if there is any evidence upon which it can be rested. 
This is the general rule in respect to all mere questions of fact. 

Authorities in this Court, as well as in others, are abundant 
and clear on this point.” 


Railroad Co, v. Fraloff, 100 U. S. 24 (25 L. Ed. 531). 

Kane v. Railroad, 128 U. 8. 91 (32 L. Ed. 339). 

Jones v. Railroad, 128 U. 8. 443 (32 L. Ed. 478). 

Dunlap v. Railroad, 130 U.S. 649 (382 L. Ed. 1058). 

Railroad Co. v. McDade, 135 U.S. 554 (84 L. Ed. 235). 

Railroad v. Converse, 189 U. 8. 469 (35 L. Ed. 218). 

Railroad Co. v. Powers, 149 U. S. 48 (387 L. Ed. 642). 

Hackfeld & Co. v. United States, 197 U. 8. 442 (49 L. 
Ed. 826). 

Hall vr. Northwest Lumber Co., 61 Wash. 355. 
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Kasterly r. Lumber Co., 60 Wash. 647. 
Lahti v. Rothchild, 60 Wash. 438. 


In the case of Lahti vr. Rothchilds, 60 Washington, 442, it is 
said: 

“We think reasonable minds might differ upon this ques- 
tion, and that it is therefore a question for the Ce ae 

In Atlantic Coast Line R. R. Co. vr. Lindstedt, 106 C. C, 233 
the Court says: 


{fo 
we 


“In a case, as here, however, where the plaintiff bases his 
right of recovery on the unsafe and defective appliances of 
the defendant, and sets up his own infancy, and the defendant 
relies as a defense upon the plaintiff's assumption of risk and 
contributory negligence, and the plaintiff's inexperience, and 
the defendants failure to instruct him in his duties, or, prop- 
erly warn him against unusual danger or hazard incident 
thereto appearing, then, in such case, it at once becomes ma- 
terial to determine whose negligence really brought about the 
disaster, that of the plaintiff in not properly performing the 
duties required of him, or the defendant in failing to perform 
some duty imposed upon it, which can only be ascertained 
from a full consideration of all of the facts and circumstances 
surrounding the occurrence; aud the jury is the proper tribunal 
fo settle disputed issues of fact thus arising, if any there be, 
as in any other case, 

Just when, and when not, issues of fact in cases of this 
character should be withdrawn from the Jury, seems now too 
well settled in the Federal practice to admit of serious contro- 
versy. ‘The question of negligence is one of law for the Court 
only where the facts are such. that ull reasonable men must 
draw the same conclusion from them, or, in other words, a 
case should not be drawn from the jury unless the conclusions 
follow ag a matter of law, that no recoy ery can be had upon 
any view which can properly be taken of the facts the ee 
tends to establish. Garduer v. Wich. Cent. R. R. Co.. 1350 U. 
349, 361, 14 Sup. Ct. 140, 144, 87 L. Ea 1107, supra; Fecue 

, Westinghouse, Church, Kerr & Co., 214 U. §. 2A), 2he7 29 
... Ct. 619, 53 L. Ed. 984. In this case disputed questions of 
fact having arisen as to the svitableness and safety of the ap- 
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pliances furnished by the defendant to the plaintiff, with which 
to perform the service required of him, and the necessity for 
the use thereof by plaintiff when injured, as well as over the 
plaintiff's capacity properly to perform the service in hand, 
in the light of his youth, knowledge and experience, and 
whether, because thereof, and from lack of instruction and 
proper warning, he either did not know of the danger in which 
he was placed, or, if apprehended, it was not appreciated by 
him, and as to all of which there was a considerable conflict 
in the testimony, it was manifestly proper for the trial court 
to overrule the motion for nonsuit, and to instruct a verdict 
for the defendant, and to submit the same to the jury under 
proper instructions as to the law applicable to the case, which 
was done, with such degree of fairness to the defendant, that 
no objection thereto was made by it, though the plaintiff ex- 
cepted to the rejection of sundry requests for charge to the 
jury asked by him. Under these circumstances, a verdict hay- 
ing been returned for the plaintiff, which has met with the ap- 
proval of the trial judge who saw and heard the witnesses tes- 
tify, and was therefore peculiarly able to judge of the weight 
that should have been given by the jury to their several state- 
ments, this Court would not be justified in disturbing the judg- 
ment thus entered, particularly on a motion to either with- 
draw the case from the jury, when the view of the testimony 
most favorable to the plaintiff must be taken.” Avreigh v. West- 
inghouse Co,, 214 U. 8. 249, 253, 29 Sup. Ct. 619, 53 L. Ed. 982; 
supra. 

The 0. C. A. 9th Ct. in Retiroead r. Liamdberg, 100 C. Coe 
323, holds that: 


“Whether there has been contributory negligence on the 
part of the plaintiff is a question for the jury, under the same 
circumstances and subject to the same limitations as the ques- 
tion whether there has been neghgence on the part of the de- 
fendant. The question of assumption of risk also involved 
consideration of the facts and circumstances adduced upon 
the trial, and was properly submitted to the jury.” 

See, also, N. 2. f. Go. ©. Ciaeles, 51 Fed: 562, 


With respect to the merits of the defendant’s contention 
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when yiewed in the light of the facts, it will be remembered 
that in this case the plaintiff alleged that the injury done to 
him Was due, anong other things, to the negligence of the de- 
fendant in not furnishing a safe place and suitable instrumen- 
talities in and with which to work, having “failed and neglected 
to provide reasonable guards for the said cogs and gears, and 
at the time of said accident to plaintiff the said cogs and gears 
were wholly unprotected (p. IV), and, also “that the careless- 
ness and negligence aforesaid consisted in failing to provide 
and maintain reasonable safeguards for the aforesaid cogs, 
shafts and gearing.” (P. VI.) 

That it was the duty of the emplover to provide a_ safe 
place and suitable instrumentalities in and with which his 
employees were required to work cannot be questioned in 
view of the decision in the case of Avreigh v. Westinghouse, ete., 
214 U.S. 249 (53 L. Ed. 984), wherein the Supreme Court said - 

“The duty of the master to use reasonable diligence in pro- 
viding a safe place for the men in his employ to work in and 
to carry on the business of the master for which they are en- 
gaged has been so frequently applied in this Court, and is now 
so thoroughly settled, as to require but little reference to the 
eases in which the doctrine has been declared.” 


haviroad Co. Mackey, 157 U. S. 72 (39 L. Ed. 629). 
heagroad Co. cv. O Briew,. 161 U. 8. 451 (40 L. Ed. 766). 
Railroad Co, v. MeDade, 191 U.S. 64 (48 L. Ed. 96). 


The case of Railroad Co, vr. McDade, 191 U. S. 64, is one in 
which the Supreme Court goes into detail with regard to the 
duty of the master, and says: 

‘Where no necessity exists, as in the present case, for the 
use of dangerous appliances, and where it is a matter requir- 
ing only due skill and care to make the appliances safe. there 
is no reason why an employe should be subjected to dangers 
wholly unnecessary to the proper operation of the business of 
the emplover. 

“We agree with the Circuit Court of Appeals in affirming 
the instructions upon this subject given by Judge Hammond 
to the jury, in which he said: ‘It is so simple a task. one so 
devoid of all exigencies of expense, necessity or convenience, 
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so free from any consideration of skill, except that of the foot 
rule, and so entirely destitute of any element of choice or selec- 
tion, that not to make such a construction safe for brakeman 
on trains is ad conviction of negligence.” 

~ In Mather v. Rkillston, 156 U. S. 391 (39 L. Ed. 464), it is 
said: 

“Occupations, however unimportant, which cannot he con- 
ducted without necessary danger to life, body or limb, should not 
be prosecuted at all without reasonable precautions against 
such dangers afforded hy science. The necessary danger at- 
tending them should operate as a prohibition to their pursuit 
without such safeguards. Indeed, we think it may be laid down 
as a legal principle that in all occupations which are attended 
with great and unusual dangers there must be used all appli- 
ances readily attainable known to science for the prevention 
of accidents, and the neglect to provide sueh readily attainable 
appliances will be regarded as proof of culpable negligence.” 

In Cor v. Coal Co., 61 Wash. 347, it is said: 


“Tt was the duty of the master to see that the mine was 
properly timbered, and if vou find from the evidence that there 
were safe and unsafe ways of timbering the mine known to 
the defendant, then it became the duty of the defendant to 
adopt the safe way.” And if the safe way was not adopted, 
the defendant was negligent. 

In Housen rv, Seattle Lumber Co,, 41 Wash, 354, it is said: 

“Tt is the duty of the defendant to use all reasonable care 
and forethought to provide appliances necessary to the safety 
of the plaintiff and such appliances as would avoid injury to 
its employes, so far as it could possibly be done.” 

These cases to establish the rule that the employer must 
provide suitable surroundings for his employes, they do not 
define what may be deemed safe places and suitable instru- 
mentalities. What may be deemed to be the performance of 
his duty by an employer in so far as providing a safe place in 
which to work is well stated in Deninger rv. American Locomo- 
tire Co,, 107 C. C. A. 127, decided February 6, 1911. In the 
opinion Gray, Circuit Judge, said: 

“Must not an employer, to reasonably live up to his pri- 


ican 
ee 
2G 
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mary duty in this respect, consider a situation which might be 
called extraordinary, and protect where he can protect, by 
using the care required by such situation, an operator from 
dangers to which he may be exposed by reason of inadvertence 
ov distractions which may happen to men of average intelli- 
gence and prudence? 

Can it be said that, in view of the foregoing facts, the de- 
fendant had used all the care that Was incumbent upon it to 
use, in order to render the place in which the deceased was re- 
quired to work, reasonably safe? To use that degree of care 
was the primary duty imposed by law upon the defendant—a 
duty not to be avoided, and the responsibility of which could 
not be delegated. We think there was evidence, sufficient at 
least to go to the jury, as to whether the defendant had not 
fallen short of the degree of care required of it in the premises, 
by removing the automatic safety device operating, as de- 
scribed, in the handle and collar of the lever. The evidence 
shows, and it is admitted by the defendant, that the deceased 
came to his death by having his skull crushed by the revolution 
of this hand lever. The pinion was then in engagement with 
the feed wheel, and the power must have been communicated 
from it to the pinion and sleeve to make the latter revolve. But 
this accidental revolution of the sleeve would not have caused 
the hand lever to revolve, unless the pawl thereon had been 
engaged with the ratchet on the sleeve. It was equally clear 
that this could not have been the case, if the automatic safety 
device had been attached to the hand lever and in working 
order. 

It is true, that by constant and unremitting attention to 
those precautions whieh it is to be assumed he knew were nec- 
essary, the danger might have been avoided; but can « place 
and situation iu which a servant is required to work be said 
to be veasonably safe, where possibly ercusable distraction of 
the operator's attention may cause the omission of some pre- 
cantion necessary to his safety. and ichere the penalty of such 
omission is tistant death or serious bodily harm? Tn the pres- 
ent case, it seems to be established by the evidence that the 
deceased apprentice was fairly well acquainted with the opera- 
tion of this large and dangerous machine, and that he was in- 
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had been put to work upon a dangerous machine without proper 
instructions to enable him to conduct himself safely in operat- 
ing it, then the defendant is guilty of negligence.” 

Denninger v. American Loco. Co., 107 C. C. A. 127, says: 

“Whether the servant in a given case has contributed, by 
his own negligence, to the negligence of the master, in caus- 
ing the injury complained of, is another question, to be deter- 
mined against him only by evidence sufficient to rebut the 
presumption of due care on the servant’s part. Jt will be a 
question for the jury to say whether the deceased is to be con-— 
sidered im fault and to hare contributed to the accident caus- 
ing his death, because, irhile standing in front of this powerful 
machine, compelled to operate the lerers controlling the power 
on the one hand, and on the other, to watch with unremitting 
attention the combination of the hand lever with the sleeye and 
pinion, and to take the detailed precaution necessary to avoid 
the danger we have spoken of, he may have omitted, in a mo- 
ment of madvertence or distraction, some one of the precau- 
tions necessary for his safety.” 

At the close of plaintiff's testimony, there was sufficient 
evidence to warrant the Court in holding that the defendant 
was negligent, to the extent of leaving no doubt in the minds 
of reasonable men as to his culpability in that respect, since 
the Court, itself, stated that there was sufficient in evidence to 
require the defendant to make his defense, which view was, 
after the defendant had put its case in, supported by the verdict 
of the jury. 

Page 77, Transcript. 


The Court did not err in denying defendant’s motion for 
nonsuit, at the close of plaintiff's case, since there was testi- 
mony which, if not contradicted, would sustain the main alle- 
gations of the complaint, and that it wags not overcome by the 
testimony of witnesses for the defendant is established by the 
yerdict of the jury, 

In Kreigh r+. Westinghouse, ete., 249 (58, 984), it is said: 

“Questions of negligence do not become questions of law to 
be decided by the Court, except where the facts are such that 
all reasonable men mst draw the same conclusion from them; 
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or, in other words, a case should not be withdrawn from the 
jury unless the conclusion follows as a matter of law that no 
recovery can be had upon any view which ean be properly taken 
of the facts the evidence tends to establish,” 


Gardner v. R. R. 150 U.S. 349 (37-1107). 


Twelve men of the average of the community comprising 
men of education, men of learning, and men whose learning 
consists only of what they have themselves seen, heard and ex- 
perienced—imerchants, mechanics, ranchers, bankers, clerks, la- 
borers, an employer of labor who had himself defended a per- 
sonal injury suit, sat together, listened attentively to the proof 
submitted by both sides to the controversy, consulted with an- 
other, and applied their separate learning and experiences of 
the affairs of life to the facts as proven, and drew a unanimous 
conclusion, and it is this average judgment of such men, under 
proper instruction as to the law by the Court, in a contested 
ease that the law strives to obtain. 


Objection is made to the testimony of witness Savage, 
wherein he stated that he had placed guards upon the cog 
wheels of the motor that the plaintiff was told to operate; and, 
also, that the guards could have been put upon the cog wheels 
which injured the plaintiff. 

If the evidence was material it was admissible. If it was 
immaterial, or irrelevant, error in admitting it would depend 
upon whether or not it was prejudicial to the defendant. 


Ca Coal Co., 61 Wash. 348. 


It was introduced for the purpose of establishing the fact 
of the ignorance, incapacity and inexperience of the plaintiff 
and the fact of the negligence of the defendant, as set forth in 
the complaint, and as such, was material and relevant. 

In Hansen v. Lumber Co., 41 Wash. 353, it is held, with re- 
spect to the admission of such evidence: 

“This evidence was introduced and admitted for the avowed 
purpose of showing the defective and dangerous condition of 
the cog wheels, and that appellant knew thereof. We think 
it was admissible for that purpose.” 

Merst v. Coal Creek R. R. Co., 42 Wash. 179, holds that such 
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evidence is admissible when pertinent and directed to the proof 
of the allegations of the complaint. 

In Shaw rv. Shingle Co., 61 Wash. 58, will be found a full 
statement relating to the admission of evidence of the charac- 
ter to which objection is made in this case, in that case: 

“A witness was asked whether he had seen a guard, a model 
of which was exhibited, or similar guards in use in shingle 
mills. After objection and some colloquy, the Court ruled that 
the witness could “testify as to whether or not it is practicable 
to put a guard upon a saw of that kind.” 

No exception was taken to this ruling, and the witness an- 
swered, ‘It is,” and it was held not error to admit it. 

This case also holds that the admission of proof of a cus- 
tom to guard exposed machinery was not error. 

“We think the proof complained of was relevant on the 
question whether the appellant had exercised reasonable care 
in not following a custom in guarding ripsaws; not that a com- 
pliance with the particular custom would necessarily exoner- 
ate, or noncompliance necessarily charge it with negligence; 
but its conduct in that regard was a material fact for the con- 
sideration of the jury, in connection with other facts and cir- 
cumstances developed by evidence in the case.” * * * 

That the rule may not be abused it has been held that the 
ordinary discretion vested in a trial judge is to be exercised 
in allowing or rejecting this character of testimony. 

In determining what machinery can and what cannot be 
etfectively guarded in this matter, you may take consideration 
what is the custom of other prudent persons operating similar 
machinery with respect to guarding the same. * * * 

It may aid the jury in determining the practicability of 
this guard or not. This is an issue in this case. 

Ou the question whether the employer has exercised reason- 
able and ordinary care in providing and maintaining safe ap- 
pliances, and places for work, the plaintiff may show the gen- 
eral practice of other employers in similar lines of employ- 
ment in these respects: 

Olesemu. VW. O. Lamber Gog 119 Fed. 771. 
Npiro vr. Fellon, 73 Fed. 91. 
Crockeray Co., 34 Wash. 19f 


STONE & WEBSTER ENG. CORP. 101 


Now, if evidence to show custom of others in guarding ma- 
chinery is admissible, is not evidence of the faet that the de- 
fendant itself had put guards upon similar machinery which 
it set the plaintiff to work about equally admissible? 

The danger of an operator getting his hands caught in a 
dangerous machine, and what precautions to take to prevent 
it is deemed to be a subject for expert testimony. 

Thompson, Negligence, See, 17152. 
N.Y. Bisciut Co. v. Roass, 74 Fed. 608. 
Petcrson v. Johuson, 70 Minn. 5388 (73 N. W. 510). 


In Peterson vr. Johnson, 70 Minn. 588, a case similar to the 
ease at bar, it was said: 

“Assionments of error 11 to 14, inclusive, challenge the cor- 
rectness of the rulings of the Court in permitting plaintiff's 
witness to testify as to whether a guard could have been placed 
around the vearing iu question, and whether it was practicable 
to place one there. We are of the opinion that the evidence 
was competent expert evidence, and whether the witness was 
qualified as an expert to testify as to these matters was, on 
the evidence, a question of fact for the trial judge.” 

The Court was fully warranted in not giving the jury the 
instructions requested by the defendant, since they not only 
did not state the law of the case, but, as well, did not correctly 
state the testimony of the plaintiff upon which defendant bases 
its instructions. 

The language of the requested instructions would lead to 
the belief that the plaintiff liad testified to the fact of knowl- 
edge of the danger he encountered, whereas the fact is that he 
testified that he did wot kuow of it. He testified that he never 
saw cog wheels before, and did not know whether he would get 
hurt if he put his hands in them. 

Transcript, page 27. 


With respect to instruction No. 1, it is apparent that the 
defendant did not know that the plaintiff was experienced. It 
is not shown: that inquiry had heen made to determine the fact. 
It must be presumed that if inquiry had been made, proper 
instructions as to safeguarding himself would have been given 
the plaintiff. It is in evidence that the defendant believed the 
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plaintiff was not experienced, since, as testified by witness 
Savage, its foreman, steps were taken to prevent injury to the 
plaintiff by guarding the machinery with which he was to 
work within the scope of his regular employment. 

Since it is not in evidence that the defendant knew the plain- 
tiff to be experienced, it necessarily follows that the duty of 
the defendant was to warn and instruct him properly, and fail- 
ing so to do, was negligent. There is nothing in law which ex- 
cuses the negligence of a master in this regard. 

In Anderson v. Columbia Imp. Co., 41 Wash. 84, it is said: 

“A master is prima facie bound to instruct a servant as to 
all risks which are abnormal and extraordinary and at the 
same time of such a kind that the servant cannot be held 
chargeable with an adequate comprehension of their nature and 
extent, or of the proper means by which to safeguard himself. 
There can be no doubt but that this rule is correct.” 

It is the rule of the law that where there are patent defects 
or hazards incident to an occupation, of which the master 
knows or ought to know, it is his duty to warn the servant of 
them fully, if through youth, inexperience, or other cause, the 
servant is incompetent to fully wuderstand. and appreciate 
the nature and extent of the hazard. 


Railroad v. Fort, 84 Il. 17, Wall 558 (21 L. Ed. ties)). 

Choct@ia, etc., R. CoA: §feDade, 191 U. S. 64 (48 L. Bal 
96). 

Railroad Co. rv. O'Brien, 161 U.S. 451 (40 L. Ed. 766). 

Voelker v. Railroad Co., 116 Fed. 867. 

Railroad Co, rv. Holloway, 52.C. C. 8. 260 (114 Fed. 453). 

Paotee rv. Qlaekn, 27 C. G. A, B27 (82 Fed, 500). 

Darison v. Railroad Co., 44 Fed. 476. 

Bean v. Navigation Co,, 24 Fed. 124. 

Thompson v. Railvoad Co., 18 Fed, 239. 

Railroad Co, v. Linstedt, 106 C. C. A. 288. 

Mather v. Rillston, 156 U. S. 391 (39 L. Ea. 464.) 

Lahti v. Rothchild, 60 Wash. 488. 

Deaton v. Abram, 60 Wash. 6. 


Defendants instruction No. 1 was, therefore, properly re- 
fused. 
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With respect to the defendant’s requested instructions Nos. 
26 and 7, “A person working with a defective or unguarded 
machine, without complaint, knowing of the dangers of the 
defect or unguarded part, and if injured thereby, cannot re- 
cover”; attention is invited to the case of Doyle v. G. Rah Ce, 
43 Wash. 563, wherein it is held: 

“The true rule, as nearly as it can be stated, is that a ser- 
vant can recover for an injury from defects due to the master’s 
fault, of which he had notice, if under all the circumstances, a 
servant of ordinary prudence, acting with such prudence, would, 
under similar circumstances, have continued the same work 
under the same risk.” Concerning the contention that no no- 
tice to the proper agents of the company was shown when 
there was opportunity therefor; it is sufficient to say that the 
engineers and conductor on the train had notice of the defects, 
and that it was not necessary for the fireman who was under 
their control to report to any other agent of the company. 

And also, Allen v. Gillman McNeil & Co., 127 Bed. 609, to 
the effect that: 

“The true rule in this, as in all other cases, is that, if the 
master gives the servant to understand that he does not con- 
sider the risk one which a prudent person should refuse to 
undertake, the servant has a right to rely upon his master’s 
judgment, unless his own is so clearly opposed thereto that in 
fact he does not rely upon the master’s opinion.” * * 2 
If, therefore, he continued to incur the risks of such defects, 
under any kind of necessity or coercion, such as the threat or 
reasonable fear of his dismissal, he does not voluntarily as- 
sume the risk, and is not necessarily debarred from recovery 
thereby.” 

While the instructions might not be objectionable as a state- 
ment of the law in a case where there was no dispute us to the 
knowledye of the danger from the defects or unguarded parts 
on the part of the plaintiff, it probably would confuse, if not 
positively mislead, the jury in a case where, as in this, the 
knowledge and appreciation of the plaintiff of the danger is 
in dispute, and a proper question for the determination of 
the jury. This Court properly declined to employ the language 
of the defendant. 
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Instruction No. 3 was properly refused, for the reason that 
it did not limit the apparent peril to such perils and hazards as 
Was wuderstood and appreciated by the plaintiff. 


Atlantic, ete., R. R. v. Lindstedt, 106 C. C. A. 238. 
R. R. v. McDade, 191 U.S. 64 (48 L. Ed. 96). 

Rk. R. v. O'Brien, 161 U. S. 451 (40 L. Ed. 766) 
hit. Jar 258 Wed aa 

Kk. R. v. VenPelé, 98 C. & Ay 499. 

Lahti rv. Rothchilds, 60 Wash. 438. 

Demmitger i. Co., 107 6. eee (, 

Butler v. Frazee, 211 U. 8, 459 (538 L. Ed. 281). 
Allen v. Gillman, Clee tT ede lls, 


In the case of R. R. v. Lindstedt, 106 C. C, A. 238, it is said: 

“In such case, involving a neglect by the master of the 
primary duties imposed upon him, it must be made to affirma- 
tively appear that the servant not ouly apprehended the dan- 
ger thus avising from the master's neglect, but that the par- 
ticular peril or hazard iras appreciated by him.” 

As to the duty of employe to disobey an order to work in 
a dangerous place, the case of Talkington v. Veneer Co., 61 
Wash. 141, says: 

“There is no dispute as to the order given by the foreman ; 
that it was given is conceded by all of the witnesses, the only 
dispute being as to the time that elapsed after it was given 
and before the mill started. 

The order being given, it was respondent's duty to promptly 
obey. He knew this duty and that he was Subject to the com- 
mands of the foreman.” 

In Cor v. Coal Co., 61 Wash. 347: 

“If Cox had suspicions of danger, he was not free to act 
upon them. He had been called by one in authority over him, 
and told the place was safe. /¢ aas his duty to obey the call.” 

Instruction No. 3 is wholly unsupported in law. 

Defendant’s instruction No, 4 was properly withheld since 
it is held to be the law that an employer cannot, as a matter 
of law, defeat the right of an employe to recover merely be- 
cause the danger encountered was apparent, if the safety and 
suitableness of the machinery as an appliance is in issue, and 
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the inexperience, lack of knowledge and failure of warning to 
the employe is also present. 


fee. Go.wte lmestcdt, 106 C. C. A. 238. 


The instruction was objectionable also in that it does not 
come within the rule of law as announced in Mather v. Rillston, 
#56 U.S. #91 (39 L. Ed. 464), that: 


“AH occupations producing risks of necessity, utility, or 
convenience may nndoubtedly be carried on, and competent 
persons, familiar with the business and haying sufficient skill 
therein, may properly be employed upon them, but in such 
cases where the occupation is attended with danger to life, 
body or limb it is incumbent upon the promoters thereof and 
the employer's of others thereon to take all reasonable aud 
needed precautions to secure safety to the persons engaged in 
their prosecution, and for any negligence in this respect, from 
which injury follows to the persons engaged, the promoters 
or the employers may be held responsible and muleted to the 
extent of the injury inflicted.” 


Mather rv. Rillston, 156 U. 8. 391 (39464). 


And it overlooks the rule as laid down in Deator +. Abrams. 
60 Wash. 1: 


“If a man goes to work in a place of open and manifest 
danger, if he hkuows the danger attendant upon his employ- 
ment, or Ought to know it in the exercise of reasonable care 
for his own safety, if he appreeiates the visks of danger in his 
position, or ought to appreciate them in the exercise of ordi- 
nary care and observation on his part, he cannot recover even 
though injured while at work.” 

Defendant's instruction No, 5, as submitted, is open to the 
objection that is in error in stating that plantiff testified that 
he knew that if caught in them he would he injured, since 
plaintiff testified in answer to the direct question as to whether 
he knew that, ‘if yon put your fingers in them (the cog-wheels) 
when they were running you would get hurt—answer that ves 
or no—just answer it ves or no.” “J never kuew.” 

Transcript, page 40. 
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And also, for the reason that when he assumed the work 
of oiling this machinery he did not assume the risk unless he 
knew of and appreciated the danger. 


Doyle v. R. R. Co., 48 Wash. 563. 

AWiew tt. Giluaany, etc.. 127ede 609. 

R. R. vs. Linstedt, 106 C. C, A. 238. 

Mather v. Rillston, 156 U. S. 891 (39 L. Ed. 464). 
Lahti v. Rothchild, 60 Wash. 4388. 

Deator vr. Abrams, 60 Wash. 1. 

R. R.v. McDade, 191 U.S. 64 (48 L. Ed. 96). 
RR. O Biieu, 161 U. S. 451 (40 L. Ed. 766). 
R. Rh. J O8iie 55 Fede 65. 

ROR Vaigieelans CC ete: 


~~ 


Regarding instruction No, 8, rt may be said that the same 
principles were no less cogently stated by the Court in its in- 
struction, “that persons and companies in industrial enter- 
prises where machinery and dangerous appliances are em- 
ploved have a right to employ workmen to assist in carrying on 
the work, and an employe who enters upon such employment 
is by the law charged with the assumption of the risks of the 
employment, and I mean by that the necessary dangers that 
are incident to the use of the machinery and the dangerous ap- 
pliances, to him, the person working around and with them. 
Now, the emplove who voluntarily enters upon that kind of 
employment is charged with the assumption of the risk of dan- 
vers that are necessarily and ordinarily incident to the em- 
ployment, and in addition to that those dangers which are 
obvious so that they must be observed by an employe who is 
exercising care, and observant to avoid danger. The obvious 
dangers are assumed by the employe, and in addition to that 
any other dangers that are incident to the employment of 
which he has actual knowledge. The employe is not required 
by the law to assume the risk of dangers which are concealed 
and which he does not know of—he is not required to search 
for dangers, but he is required to be alert and vigilant to ob- 
serve when they are fully exposed. If & man is injured as a 
consequence of exposing himself to contact with operating 
machinery that is dangerous and the dangers are visible and 
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such that a person of ordinary intelligence would see and ap- 
preciate, it would afford him no ground for a claim for dam- 
ages against his employer if he gets hurt by them.” 

Then, error for refusal to charge in certain language can- 
not be assigned where the same idea is set forth in different 
language and equally as well understood by the jury. 

The opinion in Hall rv. Lumber Co., 61 Wash. 355, says: 

“As we have often said, it is not necessary that the Court 
vive to the jury a requested instruction in the language in 
which it is presented; it is sufficient if the instruction is given 
in substance.” 

“Courts are not bound to give instructions upon specific 
requests by counsel for them. If the Courts charge the jury 
rightly upon the case generally, it has done all that it ought 
to do.” 

Wills uy. Smith, 8 Wall 27 (19 L. Ed. 346). 


“The Court may reject the language of the request.” 


R. R. v. Cody, 166 U. S. 606 (41 L. Ed. 1132 
Co. r. Chessitan, 116 U. 8. 528 (29 L. Ed. 712). 


Defendant's requested instruction No. 9 is too broad, and 
is not limited to the established rule of the law. 

It is held that an employe “is not charged with coutribu- 
tory negligence simply because he sces and kuows the defects, 
unless a reasonably intelligent and prudent man would, under 
like circumstances, have known or apprehended the risks which 
these defects indicate.” 

The dangers and defects merely must have been so obvious 
and threatening that a reasonably prudent man would have 
avoided them, in order to charge the servant with contributory 
negligence.” 

foe CO. +. Sate, 53 Fed. Rep. 65, C. C. A. 433, cited in 
18 subsequent cases. 


~ 


~ 


rien r, Gaiman 127 Fed. 609, says: 

“The mere fact that the emplove knows that there is dan- 
eer will not defeat his right to recover if in obeving he acted 
with ordinary care under the circumstances.” 
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And in Cook v. Lumber Co., 61 Wash. 122, it is said) (aa 
an employe is to be held guilty of negligence because, 

“He, as men of ordinary understanding and common pru- 
dence will do at times, obeyed the impulse of his mind to reach 
over and clear the chain.” 

With respect to defendant's objection to the charge of the 
Court to the jury, as specified in paragraph 10 of its motion, 
no error was committed in leaving to the jury the determina- 
tion of whether or not the defendant had furnished a safe place 
in which for the plaintiff to work. It was a question of fact, 
going to the negligence of the defendant, and as such, was for 
the jury, under the ruling of the U. S. 8. C. in Davidson. v. 
S.N. Co., 205 U. S. 187 (51-764), wherein it is said: 

“It is well settled that where there is uncertainty as to the 
existence of either negligence or contributory negligence, the 
question is not one of law, but of fact, and to he settled by the 
jury; and this, whether the uncertainty arises from a conflict 
in the testimony, or because the facts, being undisputed, fair 
minded men will honestly draw different conclusions from 
them.” 

Niowr City r. Stoup, 17 Wall 657 (21 T, Ed. 745). 
ROR we MeDade, 135 UW) Sosat (a2 LL. Ed. 235), 
R, Rome COMeerse, 139 UE S169 Os L.Ed, Jia 


From these authorities, and many more, of a kindred na 
ture could be cited, it is obvious that the question for us to con- 
sider is whether there was testimony from which the jury might 
rightfully find the defendant guilty of negligence.” 

Also Clow & Sots, vr. Holla, 3¥C. C. 4.550 (92 Peds ore 
Cory. Co@l Co.. G1 Wastin, 327, 
ROK. t, Linstedt, 106 CeC wees: 


Whether or not the plaintiff assumed the risk, or waived 
the doctrine of “safe place’ was properly for the jury, with 
proper instructions from the Court, which instruction was 
rightly given. 

Transcript, page 112. 

Relative to the objection as set forth in paragraph 12 of 
the motion, attention is directed to the opinion in R. FR. Co, vr. 
Cumberland, 176 U. 8. 232 (44 L. Ed. 447): 
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“In determining the existence of such negligence, we are 
not to hold the plaintiff liable for faults which arise from in- 
herent physical or mental defects, or want of capacity to ap- 
preciate what is and what is not negligence, but only to hold 
him to the exercise of such faculties and capacities as he is 
endowed with by nature for the avoidance of danger. * * * 
The plaintiff is hable only for the proper use of his own facul- 
ties, and what may be justly held to be contributory negli- 
gence in one is not necessarily such in another.” 

In view of the law as set forth herein, and the facts in the 
case at bar, the plaintiff submits that the motion now under 
consideration should be denied. 

HERBERT W. MEYERS. 
CHARLES A. ENSLOW. 


Filed U. S. Circuit Court. Western Distriet of Washing- 
foeeoct, 25>, 1911. James C. Drake, Clerk. B. O. Wright, 
Deputy. 


In the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


EE’ MELOVICH, | 
Plaintiff, | 
VS. | 
: >No. 1934. 
STONE & WEBSTER ENGINEER. | 
ING CORPORATION, a corporation, | 
Defeudant. 


Peer S BRIEF ON WORD “ANY* USED IN IN- 
STRUCTION AND ON SUFFICIENCY OF 
PLEADINGS: 


Upon the argument of the motion for judgment non obstaute 
veredicto and for new trial, the Court withheld its decision 
pending a showing by the plaintiff that the instruction as given 
to the jury, that: 
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“Tf you find from the evidence that the injuries occurred 
by reason of any negligence on the part of the defendant com- 
pany, then the plaintiff is entitled to recover, unless it affirma- 
tively appears by the preponderance of evidence on that point 
that he was himself guilty of such negligence as to be the proxi- 
mate cause of the injuries he suffered.” 
was not prejudicial to the defendent by reason of the use of the 
words “any negligence.” This raises the question of the am- 
biguity of the instruction, in that it questions the real mean- 
ing of it, as well as the effect of it upon the jury. 

It is especially called to the attention of the Court that the 
correctness of this instruction was not ehallenged, nor any ex- 
ception to it noted at the time it was given by the Court; but 
that it is now raised by the Court, on its own initiative, after 
trial and verdict for the plaintiff. No exception ras noted to 
it by the defendant. 


It is submitted, that, whatever action the Court may take, 
the defendant cannot now be permitted to have the advantage 
of an exception other than sueh as he noted at the trial, in view 
of the rule which obtains in both the Federal and the State 
practice. 

In Jmprovement Company v. Munson, 14 Wall, 442 (20 L. 
Ed. 872), it is stated to be the rule that: 


“Tf the charge is merely ambiguous, the party dissatisfied 
with it should have requested to have it made clear before the 
jury left the bar; that a party under such circumstances may 
not acquiesce in the correctness of the instruction by his silence 
and take his chance with the jury, and then be allowed, after 
verdict is given against him, to claim the benefit of the am- 
bieuity without having invited attention to the subject and 
given the Court an opportunity to have made the correction to 
the jury.” 

It is held that instructions given by the Court at the trial 
are not, as a general rule, to be regarded as incorrect on ac- 
count of omissions or deficiencies not pointed out by the ea- 
cepting party. 

Congress Springs Company vr. Edgar, 99 U.S. 645 (25 TL. 
Ed. 487), holds: 
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“Tn examining the charge of the Court, for the purpose of 
ascertaining its correctness in point of law, the irhale scope 
and bearing of it must be taken together. It is wholly inad- 
missible to take up a single and detached passages and decide 
upon them, without attending to the context or without incor- 
porating such qualifications and explanations as naturally 
flow from other parts of the instructions. 

Maynac v. Thompson, 7 Peters 348. 


Instructions given by the Court at the trial are entitled to a 
reasonable interpretation, and if the proposition as stated is 
net erroneous, they are not, as a general rule, to be regarded 
as incorrect on account of omissions or deficiencies not pointed 
Oiieo. the excepting party. 

Castie +, Bullard, 23 Howard 172 (16 L. Ed. 424). 


Appellate Courts are not inclined to grant a new trial on 
account of an ambiguity in the charge to the jury, ichere it 
appears that the complaining party made vo effort at the trial 
to hare the matter exrplained. 

eee ww (Of. S., 2 Cliff. 574. 
Smith vr. WeNamara, 4 Lans. 169. 


requests for such purpose may be made at the close of the 

charge to call attention of the judge to the supposed error, in- 
accuracy or ambiguity of expression; @ud iwhere nothing of the 
kind is done, the judgment will jot be reversed, unless the 
Court is of the opinion that the jury were misled or wrongfully 
directed. 

Carrer vr. Jackson, 4 Peters 1. 

ee ?, cia, a1 N. Y. 670. 


Pawn Peciic Laepress Company vr. Milan, ct al.. 132 U.S. 
531 (33 L. Ed. 450): 

“While exceptions may be reduced to form and signed after 
the trial, they must appear affirmatively to have been taken 
before the jury withdrew from the bar.” 

emer. Ute, V9 U.S. 531 (40 L. Ed. 237). 
Wimed States vr. Carey. 110 U. S. 81 (28 L. Ed. 67). 
rams i wager, 15 Howard 160. 
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Stanton v. Embry, 93 U. S. 355. 
Hunnicutt v. Peyton, 102 U.S. 354. 


In the case of Michigan Insurance Bank v. Hldred, 143 U. 8. 
293 (36 L. Ed. 162), the Supreme Court of the United States 
said: 

“By the uniform course of decisions, no exception to rulings 
at a trial can be considered by this Court unless they were taken 
at the trial.” 

And the Court says further, in the same opinion: 


“The duty of seasonably drawing up and tendering a bill 
of exceptions, stating distinctly the rulings complained of and 
the exceptions taken to them, belongs to the excepting party, 
and not to the Court; the trial Court has only to consider 
whether the bill tendered by the party is in due tine, in legal 
form, and conformable to the truth.” 


Such is the rule of the federal Courts. 

The defendant here did not offer objection nor note excep- 
tion to any instruction other than that relating to the meas- 
ure of damages, and cannot now have the advantage of any 
other exception, under the rule of the Supreme Court of the 
State of Washington, as announced in the case of Coffey v. 
Seattle Electric Company, 59 Wash. 686, where it 1s said: 

“They must still be taken by stating the same to the trial 
judge, and by him noted in the minutes of the court or em- 
bodied in the record of the cause by the stenographer taking 
such record. Otheririse they are not proper erceptions and of 
no value to a litigant, either in the court below or here. Sueh 
is unquestionably the rule.” 

And, in Gerber v. Aetna Indemnity Company, 61 Wash. 184: 

“We cannot hold, when during the argument upon a legal 
contention counsel indicates to the Court his contention that the 
Court is about to make an erroneous ruling, that such expression 
of counsel's views will operate as, and take the place of, an 
exception to the ruling. Exceptions, and the manner of taking 
them, are controlled by statute, and before beneficial the statu- 
tory requirement must be followed.” 

Since the defendant has no right to question the correct- 
ness of the instruction which has been called in question by 
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the Court, and cannot take advantage of it on appeal to the 
Circuit Court of Appeals, the Court should not require the 
plaintiff to defend the correctness of the instruction, unless 
it be for the reason that the Court itself believes the jury 
were misled or wrongfully instructed, to the extent of preju- 
dicing the right of the defendant. 

When the Court itself, the attorneys for the plaintiff, who 
earnestly desired that no erroneous instruction be given, and 
the astute counsel for the defense, who is so experienced in 
detecting defects in all pleadings and instructions, did not 
notice the small word “any” in the instruction given; and when 
the Supreme Court of the United States have reversed a case 
from the Circuit Court of Appeals of the Ninth Circuit. and 
in doing so commended an instruction embodying the same word 
in a relation to other words so as to make it far more ob- 
jectionable than as the word was used here, can it be said 
Siete jury in this case seized npon that word and acted 
upon it, and thereby prejudiced the defendant in anv manner? 

In the opinion in Railroad Company v. Poitier, 167 U. 8. 
48 (42 L. Ed. 72), to which reference is made next above, it is 
said : 

“Accordingly we think that the defendant was entitled to 
have had the following instruction given to the jury: ‘If the 
jury find from the evidence in this case that the accident which 
caused the plaintiff's injury was eaused by the negligence of 
the conductor or engineer of the extra train in following the 
first train too closely, or by not keeping the extra train in 
proper control, or by any other act or neglect of the engineer 
or conductor of the first train, then I instruct vou that the de- 
fendants are not liable, and you shonld return a verdict for the 
defendants.” 

This case indicates that the Supreme Court of the United 
States did not place such a refinement upon the use of lan- 
euage as is sought to be placed upon it here, and had no reason 
to believe that the other party in the action would be preju- 
diced by the use of the words “any neglect.” 

A case directly in point, and absolutely on all fours with 
the case at bar, will be found in 61 Wash. 2138, stvled Starck r. 
Washington Union Coal Co., wherein it says: 
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“Instruction No. 16, given by the Court, was as follows: 
‘You are instructed that one of the defenses set forth in the 
answer is that the dangers of the working place where plaintiff 
claims to have been injured were open and apparent to him, 
and that by working in said place he assumed the risk thereof. 
I instruct vou that if vou find from the evidence that defend- 
ant performed its statutory duty, as hereinbefore defined, to 
you in these instructions, and was not guilty of any negligence, 
and that there still remained a peril and risk to the plaintiff, 
at said working place, and that the same was open and 
apparent to plaintiff or known to him, or that he had 
such notice thereof that a man of ordinary prudence under 
like circumstances would have discovered such danger, then 
plaintiff did assume the risks of such danger, and if he 
was thereby injured he has no redress; but if vou find 
from the evidence that the danger to the plaintiff at said 
working place, if any, was caused by the neglect of the 
defendant to perform its said statutory duty, if it did fail to 
perform the statutory duty, and that it was by reason of such 
negligence that plaintiff was injured, if he was injured, then 
vou are instructed that plaintiff did not assume the risk of 
injury through such neglect.’ 

It seems to us that the appellant’s rights were guarded in 
an exceedingly liberal manner in this instruction, and that 
the only objection that can be raised to it is the rery technical 
objection as to the use of the word ‘any’ in the early part of 
the instruction. It is contended by the appellant that there 
was no other negligence than the negligence of neglecting to 
perform its statutory duty in relation to the furnishing of 
props. and that under the instruction the Court authorized 
the jury to consider the question whether the appellant had 
been guilty of some other negligence, thereby authorizing the 
jury to take into consideration a fact that was not in the 
pleadings, and particularly not in the evidence; and that the 
instruction was therefore erroneous, 

But we think this is too narrow a construction to place 
upon this iustruction, There was probably an unfortunate use 
of the word ‘any,’ but we think the jury well understood when 
the Court said: ‘I instruct you if vou find from the evidence 
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that the defendant performed its statutory duty as hereinbefore 
defined to you in these instructions, and was not guilty of any 
negligence,’ that the Court had reference not to any other 
negligence, but any negligence in not performing its statutory 
duty as thereinbefore defined. 

Tf judgment were reversed for every little mistake made in 
the use of language by courts while instructing juries, the wheels 
of justice would be effectually blocked.” 

Whether or not the reasoning of this case would appeal to 
the Circuit Court of Appeals of the Ninth Circuit cannot be 
stated until it is presented to them squarely, but that it would 
meet with approval of those judges of law and equity can hardly 
be doubted, since it is so well gronnded upon the principles of 
ordinary justice. 

In another case in the Supreme Court of IHlinois, Railroad 
Company rv. Musa, reported in 54 Northwestern Reporter 168, 
the Court had the same proposition before it, and used this 
language 

“The complaint that the first and second instructions on 
hehalf of the appellee authorized the jury to find for the ap- 
pellee if they believed from the evidence that the servants of the 
appellant company were guilty of any uegligence, without re- 
stricting the right of recovery to the negligence charged in the 
declaration, would not he without force, if negligence other than 
that charged in the declaration had in any way been disclosed 
to the jury. The facts made to appear by proof did not tend 
to establish or raise a presumption that the servants of the com- 
pany had been derelict otherwise than as alleged in the dec- 
laration. * * * Moreover, the jury were distinctly advised 
in other instructions that it was essential to a right of recovery 
that the evidence should show that the appellant company was 
guilty of negligence as charged in the declaration.” 

The Court of Civil Appeals of the State of Texas passed 
upon the same question in Railroad Company rv. Burns, 91 
Southwestern Reporter 618, and said: 

“The sixth assignment complains of the following para- 
graph of the charge: ‘If you believe from the evidence that the 
plaintiff was guilty of quy negligence, which caused or contrib- 
uted to his injury, if any, then he cannot recover.’ This is said 
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to be an incomplete statement of the rule, and not accurate, 
in this: That the rule of contributory negligence calls for more; 
that is to say, if plaintiff omitted anything which an ordinarily 
prudent person would have done to prevent the accident, he 
would not be allowed to recover. * * * There is no force 
whaterer in the eriticism of the charge. It stated the rule suf- 
ficiently. The charge elsewhere gave a correct definition of 
negligence and also ordinary care.” 

The Supreme Court of Kansas, in construing a statute of 
that state in which the words “any negligence’ occurred, in 
the case of Railroad Company v. Broten, 24 Pacific Reporter 
497, said: 

“The statute relied on by the plaintiff uses the words ‘any 
negligence, and, in so using the same, it undoubtedly means 
any culpable negligence, or any negligence above what is per- 
missible. Ox, in other words, it means a want of that degree 
of care required in the particular mustance.” 

The Court of Civil Appeals of Texas, in Taylor v. Warner, 
60 Southwestern Reporter 442, passed upon the use of the 
words, and said: 

“The eighth and ninth assignments of error complain of 
the use of the word ‘any’ instead of ‘a’ in defining negligence 
and care and diligence, as ‘any reasonably prudent man’ instead 
of ‘a reasonably prudent man’; that it imposes a higher degree 
of care upon the defendant than the law warrants. We do not 
think the distinction well made.” 

Since judges learned in the law, and with the matter pointed 
out and distinctly before them, are unanimous in the declara- 
tion that the use of the words “any negligence” is not mis- 
leading or prejudicial, it is preposterous to suppose that a 
jury, hearing the words among hundreds of others no less im 
portant, would single them out and give to them a wrong 
meaning. 

The Supreme Court of the United States, in Standard Oil 
Company rv. Brown, 218 U.S. 78 (54 L. Ed. 939), has well 
stated the probable action of the jury in cases where the dis- 
tinguishing of the meaning of similar words is left to them in 
instructions, the case referring to the substitution of the word 
“would” for “could” by the Court, wherein it says: 
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“But little comment is needed on the contention that there 
is reversible error in the action of the Court. 

It would be going very far to reverse the judgment on the 
supposition that the jury would have seen a different meaning 
in the word ‘could’ than they saw in the word ‘would’ and in 
consequence would have imputed a greater knowledge to the 
defendant in error of the risks of his enployment.” 

The action of the Court in this present case, should it hold 
that the jury were influenced to the prejudice of the defend- 
ant by the use of the word “any” must be taken purely upon 
the supposition, unsupported by evidence, that the jury were so 
influenced, and we submit that the ends of justice do not require 
the granting of the motion of the defendant upon a mere sup- 
position entirely unsupported by any fact. 

The entire charge of the Court tends to bring the minds of 
the jury to the appreciation of the fact that the decision must 
he made upon the evidence before them, and not upon ex- 
traneous matters; and the sentence next preceding the one now 
in question refers specifically to the facts “from which the 
jury will judge as to whether there was negligence or not,” 
and then the jury are told in the same sentence in which “any 
negligence” occurs that there must be “a preponderance of the 
evidence on that point.” To hold that they did not compre- 
hend the meaning of the words would be to impeach the in- 
telligence of the jury. There is nothing in the entire charge 
which has a tendency to take the minds of the jury away from 
the facts shown by the evidence to be in issue in the case, and 
there is nothing in evidence over the objection of defendant with 
exception noted. 

Instructions are to be given a reasonable interpretation, and 
are to be construed as a whole, and this rule obtains in both 
the State and Federal practice. In support of this statement 
reference is made to the case of Npring Company v. Edgar, 
cited and quoted on page 1 of this brief, in addition to which 
the Supreme Court of the United States, in Maguiac rv. Thom- 
sou, 7 Peters 348 (8 L. Ed. 709), says: 

“The question now before the court is, whether the charge 
to the jury in the Circuit Court contains any erroneous state- 
ments of the law; in examining it, for the purpose of ascertain- 
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ing its correctness, the whole scope and bearing of it must be 
taken together; it is wholly inadinissible, to take up single and 
detached passages, and to decide upon them, without attending 
to the context, or without incorporating such qualifications and 
explanations as naturally flow from the language of other parts 
of the charge; the whole is to be construed as it must have been 
understood, both by the Court and the jury, at the time it was 
deimered.”’ 

And in Lransten vr. Gunn, 99 U. S. 660 (25 L. Ed. 306), it 
is held that where the charge to the jury taken as a whole fully 
and fairly submits the law of the case, the judgment will not 
be reversed because passages extracted therefrom and read 
apart from their connection need qualification. 


Railroad v. Holloway, 191 U.S. 334 (48 L. Ed. 207). 
Bipdte. U.S. 187 U.S. 118 (47 Le. Ed. F1ia)- 


The Supreme Court of the State of Washington announced 
the rule in the case of Roberts rv. Jill Company, 30 Wash. 25, 
thus: 

“The whole instruction must be construcd together. So 
construed, it was not error. It is true that this sentence is 
not technically correct; but this error is not of moment, espe- 
cially when the intent of the whole is clearly expressed that 
the burden is upon the plaintiff to prove neghgence. This 
Court has frequently held that where an isolated portion of an 
instruction standing alone may be technically erroneous, yet 
if the whole instruction, taken together, fairly stated the law, 
it will be upheld.” 

Company v. Seattle, 6. Wash. 101. 
Duggan v. Company, 6. Wash. 593. 
MeQuillan rv. Seattle, 13 Wash. 600. 
State v. Surry, 23 Wash. 246. 
Miller vr. Dumond, 24 Wash. 648. 


When taken as a whole, the instructions given in this case 
are clearly not such as can properly be said to in any way preju- 
dice the rights of the defendant in any way. 

That they must have been so considered by the defendant 
is evidenced by the fact of its failure to note exception to them 
at the time of the trial. It should not now be heard to com- 
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plain of them. It cannot take advantage of the defect com- 
plained of, upon appeal. 

In a supplemental bricf, the defendant challenges the suffi- 
ciency of the complaint, and points out that the sole ground 
of negligence alleged in the complaint is: 

“That the carelessness and negligence aforesaid consists of 
failing to provide and maintain reasonable safe guards for the 
aforesaid cogs, shafts and gearing,” 
and it is objected that the Court submitted the case to the jury 
upon the theory that it was the duty of the defendant to have 
furnished the plaintiff a safe place in which to work, but that 
it is not alleged in the complaint that the place furnished the 
plaintiff was unsafe. 

Undoubtedly, this objection is more to the form than to the 
substance of the complaint, since, in paragraph IV of the com- 
plaint, it is alleged that: 

“The defendant, on or about the said date, and prior thereto, 
failed and neglected to provide reasonable guards for the said 
cogs and gears, and at the time of said accident to plaintiff 
the said cogs aud gears were wholly unprotected.” 

It is submitted that this paragraph sufficiently alleges the 
fact that the place in which the plaintiff was directed to work 
when the injury to him occurred, without another allegation in 
specific words, and that the facts alleged are ample upon which 
to found the conclusion of law that the place was unsafe. 

An examination of the record in this case will disclose the 
fact that no objection was made to the sufficiency of the com- 
plaint to support proof of the unsafe condition of the place; 
that no objection was made or exception noted to the admission 
of evidence upon that point; that no motion to strike or ex- 
clude such evidence was made, and it is submitted that, after 
verdict, the defendant cannot be heard to question the suffi- 
ciency of the complaint in that regard. 

Tite Cireuit Court of Appeals, Ninth Circuit, in the case 
of Shea v, Nilima, 133 Fed. 209, said with respect to the suffi- 
ciency of the allegations in a complaint: 

“The true doctrine to be gathered from all the cases is, 
that if the substantial facts which constitute a cause of action 
are stated in a complaint or petition, or can be inferred by rea- 
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sonable intendment from the matters which are set forth, al- 
though the allegations of the facts are imperfect, incomplete, 
and defective—such insufficiency pertaining, however, to form 
rather than to the substance—the proper mode of correction 
is not by demurrer, nor by excluding the evidence at the trial, 
but by motion before trial to make the averments more definite 
and certain by amendment. * * * Instead of alleging is- 
suable facts, the pleader should state the evidence of such 
facts, or even a portion thereof only, unless the omission was so 
extensive that no cause of action at all was indicated, or if 
he should aver conclusions of law in place of facts, the resulting 
insufficiency and imperfection would pertain to the form rather 
than to the substance, and the mode of correction would be 
by motion, and not by demurrer.” 
Thompson, in his work on Negligence, S 7527, savs: 
“The complaint for injuries caused by a failure of the master 
to furnish a safe place to work should set out the facts show- 
ing wherein the danger consisted and the casual connection be- 
tween the defective place and the injury.” 
Lanter v. Duckworth, 19 Ind. App. 535 (48 L. Ed. 86). 
Preston v. Railroad, 84 Ga. 588 (11 8. E. 143). 


Hence, it would seem unnecessary to allege in specific words 
the fact that it was the duty of the master to furnish a safe 
place for employes, since that is a conclusion of law which 
arises from the statement of the necessary facts from which 
it may be inferred in a given instance, 

In Walla Walla v. Water Company, 172 U. S. 1 (48 L. Ed. 
341), it is said: 

“Phat which is patent to anyone of average understanding 
need not be particularly averred.”’ 

And it is a general rule that facts, not legal conclusions, 
should be alleged in pleadings. 


Cambers v. Bank, 156 Fed. 482 (84 C. C. A. 292), 
Company v. Barnett, 144 Fed. 338 (75 C. C. A. 300). 


In Alabama v. Burr, 115 U. S. 413 (29 L. Ed. 485), the 
United States Supreme Court said: 

“Pleadings must state facts, and not conclusions of law 
merely. If the facts from which the conclusion is drawn are 
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not sufficient to show that in law the loss was attributable to 
the fraud, the declaration is bad.’ 

The Supreme Court of Washington, in Harris ev. Halverson, 
23 Wash. 782, says: 

“The true doctrine is that every reasonable intendment and 
presumption is to be made in favor of the pleading, and if the 
substantial facts which constitute a cause of action are stated 
in the complaint, or can be inferred by reasonable intendment 
from the matters which are set forth, wthough the allegations 
of the facts are conclusions of law, or otherwise imperfect, in- 
complete and defective, such insufficiency pertaining to the 
form rather than to the substance, the proper mode of correc: 
tion is not by demurrer, nor by excluding the evidence at the 
trial, but by motion before the trial to make the averments more 
definite and certain by amendment.” 
following the Circuit Court of Appeals in Nhea r. Niltma, supra, 

Not only will the Court give full effect to the intendments 
of the pleader as indicated by the allegations of the complaint, 
hut, as stated in Collins r. Denuy Clay Company, 41 Wash. 136, 
the complaint will be considered amended to conform to the 
facts proved: 

“Objection is made to the Sufficiency of the complaint to 
Sustain the judement, as rendered against some of the appel- 
lants, but the proofs were received without objection, and the 
Court will consider the complaint amended, if need be, to eon- 
form to the facts proved.” 

In Meade v. Murray, 5 Wash. 693, it is held: 


“The Court, on motion for a non suit. ought to consider the 
complaint amended to correspond to the facts proved, where 
there is a variance between the proof and the complaint, and 
the proof has heen received without objection.” 

In State vr. Indemnity lssociation, 18 Wash. 514: 

“A motion for a non snit on the ground that the complaint 
failed to state a cause of action was properly denied, where 
there was no demurrer and the defect had been cured by the 
admission of proof without objection.” 


In Cribben rv. Callaghan, 156 Wlinois 549 A Ae 188 Eh 
this language is used: 
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“After verdict, on a motion in arrest of judgment, the Court 
will intend that every material fact alleged in the declaration, 
or fairly inferable from what is alleged, was proved on the 
trial. After verdict, judgment will not be arrested for any de- 
fect in the declaration which, by reasonable intendment, must 
be considered to have been proved, or where the requisite alle- 
gation may be considered as part of what is already alleged 
in the declaration. 


Morey v. Homan, 10 Vt. 565, and other cases in note A 
to 2 Tidd; Pric.ap ols 


Where the plaintiff states his cause of action defectively, 
it will be presumed after verdict that all circumstances neces- 
sary, in form or substance, to complete the title so defectively 
stated, were proved at the trial, as they must have been proved 
in order to entitle the plaintiff to recover. 2 Tidd, Prac. p. 919. 
* * * But while we have discussed the case as though the 
allegation of duty was a material one, it is to be remembered 
that really it is unnecessary to allege that a certain act or 
line of conduct is a duty, because the law implies the duty 
from the facts stated. A conclusion of law need not be pleaded. 


Raiheay v. Coit, 50 Tl. App. 640.” 


An allegation of duty in words in an action for negligence 
is always surplusage, since, if the facts stated raise the duty, 
the allegation is unnecessary ; if they do not, it is unavailing. 

ate. Redaay Co,, 8S Fed ero: 

Chicago vr. Apel, 50 Ill. App. 1382. 

Clyme 1. Helties,61 NW. 1358 (39 Aly 6a 
Saamin v. Wilheln, 6 Ohio C. C. 565. 

Heirsou vr. New Haven, 84 Conn. 136 (91 Am. Dec. 718); 
Raitiewy Co. v. Burton, 97 Ala, 240 (12 So. 83). 


In the case of Nashua Savings Bank v. Company, 189 U. 8. 
291 (47 L. Ed. 786), the Supreme Court said with respect to an 
alleged insufficient complaint: 

“The trial proceeded under the third count of the declara- 
tion, which was in indebitatus assumpsit, aud no objection wes 
made to the evidence offered on the ground of rariance. Under 
such circumstances, and without expressing an opinion as to the 
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admissibility of the evidence offered, the declaration is good 
ajter werdict. In Roberts +. Graham, 6 Wallace 578 (18 L. 
Ed. 791), we held that variances between allegations and proof 
must be taken when the evidence is offered, and if the evidence 
be sufficient to support the verdict the defect in the declaration 
is cured. 


Parcs. Greham, 132 U. 8. 627 (33 L. Ed.460)." 


In Bonne v. Company, 35 Washington 696, the Court, in 
the opinion, said with respect to objection to pleading: 


“At the trial when the respondents commenced the intro- 
duction of evidence it for the first time made the objection. 
This, as we have repeatedly held, was too late to take advan- 
tage of any technical defect in the complaint; there must be 
a defect in substance, incapable of being cured by amendment, 
before courts will hold the complaint bad when the objection 
is raised on the trial for the first time. * * * At most they 
are but technical defects and omissions which can he cured 
by amendment, and will now, inasmuch as they were not sug- 
gested in time, be deemed corrected by amendment.” 


Having shown that the defendant is without right in law 
to object at this time to the sufficiency of the complaint, as 
well as to the instructions, other than as objected to in time, 
and that reasonable minds have not been impressed with the 
fact that the use of the words “any negligence” in any manner 
prejudices the rights of litigants, we submit that the motion 
for judgment non obstante and for a new trial should be 
denied. 


Oct. 30, 1911. 
HERBERT W. MEYERS, 
CHARLES A. ENSLOW, 
Attorneys for Plaintiff. 


Indorsed: Plaintiff's Brief on word “any” used in instruc 
tion and on sufficieney of pleading. Filed U. 8. Circuit Court, 


Western District of Washington, Oct. 30, 1911. James ©. 
PrakesOlerk. B. O. Wright, Deputy. 
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In the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, +) 
Appellant, 
VS. 


L No. 1934. 
STONE & WEBSTER ENGINEERING | 


CORPORATION, a corporation, 
Respondent. 


SUPPLEMENTAL BRIEF OF RESPONDENT. 


As pointed out in the argument on motion for new trial, 
the sole ground of negligence alleged in the complaint is found 
in Paragraph VI in the following language: 

“That the carelessness and negligence aforesaid consisted 
in failing to provide and maintain reasonable safe-guards for 
the aforesaid cogs, shafts and gearing.” 

This Court submitted the case to the jury upon the theory 
that it was the duty of the defendant to have furnished the 
plaintiff a safe place in which to work, Your Honor stating as 
follows: 

“Failure to exercise due care to make the place and the sur- 
roundings reasonably safe for employes is a negligence of duty 
which is a legal wrong and when an injury is suffered in con- 
sequence of that kind of wrong, the employer is liable on the 
principle of rendering compensation for an injury suffered in 
consequence of his wrongful conduct.” 

Again Your Honor stated: 

“If you find from the evidence that the injuries occurred 
by reason of any negligence on the part of the defendant com- 
pany, then the plaintiff is entitled to recover, unless it affirma- 
tively appears that he was euilty of contributory negligence,” 
eLe 

Your Honor will remember that in the trial of the case the 
plaintiff was permitted, over defendant’s objection, (S. F. pew) 
to show that he was not warned of the danger, the question 
propounded being: 
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“(Q. What were you told, if anything, about the motor or 
eravel machine when you went to work on the motor? 

Objected to. Objection overruled. 

“A. They told him nothing about the gravel machine, just 
told him to go to work on the motor.” 

The Court will remember that it was strenuously contended 
in the argument that the platform upon which plaintiff stood 
in oiling the machinery was exceedingly narrow and that it was 
elevated above the surface of the ground, and that the structure 
itself was elevated and a difficult place for employes to work 
from. The question of surroundings, which the Court instruct- 
ed the jury it was the duty of the employer to make reason- 
ably safe was not an issue in the case at all. It is not even 
alleged that the place furnished the plaintiff was an unsafe 
place in which to perform his work, and if the allegations of the 
complaint are broad enough to involve the doctrine ‘‘Safe 
Place,” it is involved only in the proposition that the cogs 
themselves were not guarded and not in the idea that the sur- 
roundings of the cogs were in any manner defective or unsafe. 
The expression used in the Court's instruction 

“Tf you find from the evidence that the injury occurred 
by reason of any negligence” 
must necessarily have left to the jury to determine at their own 
whim whether the structure itself, the platform or the sur- 
roundings were, in any manner, unsafe. The plaintiff was en- 
eaged with others in constructing a foundation for a power 
house in the canon at Snoqualmie Falls and this structure was 
located on the steep side of the canon. The gravel was elevated 
to the washing machine by means of tramroads with a steep 
erade, and when washed passed down a chute to the foundation 
that was being installed. 

The whole equipment was a purely temporary one used in 
the construction of this power house foundation and was in no 
sense a permanent piece of machinery. Under the issues the 
sole question, if it was a question, to go to the jury was related 
solely to the cog-wheels, not to the surroundings. The Court’s 
instruction permitted the jury to go outside of the issues to 
base its verdict upon anything. The jury may have found in 
the conduct of the defendant, or in the character of the super- 
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structure, or the place where the plaintiff was required to go 
something it would deem to have been an improper or unsafe 
construction. In Panton v. Ballard, 24 Tex. 620, the Court 
holds that a judgment must be reversed if the jury may have 
been misled by the charge, although there were grounds at 
issue upon which the verdict might have been based. 

In Williams rv. Conger, 49 Tex. 493, it is held that a judg- 
ment will be reversed where an improper issue has been sub- 
mitted to the jury and where it cannot be seen from the record 
that the jury may have found.a verdict on such issue, although 
the verdict in the law and testimony was correctly found upon 
the merits. In Sabin rv. Cameron, 117 N. W. 95, the Court says: 

“The rule is well established in this court that it is preju- 
dicial error to submit to the jury an issue not raised by the 
pleadings or evidence.” 

In Hudson v. Morris, 55 Tex. 295, the Court said: 

“Where the action of the Court in instructing the jury is 
clearly erroneous and calculated to mislead the jury to a wrong 
result to the injury of the party, in order to sustain the judg- 
ment which follows it, it ought to be clear that such a conse- 
quence did not in fact ensue from the error.” 

To the same effect is the case of Railroud Company cv. 
Greenlea, 62 Tex. 345. In Perro v. Cooper, 28 Pac. 391, it is 
held that an instruction, even though correct as a proposition 
of law, is misleading as to the issues, inapplicable to the evi- 
dence and calculated to prejudice the rights of the losing party, 
cannot be held to be harmless error. 

The only legal wrong alleged was the failure to guard the 
cog-wheels and no complaint is made of the surroundings, or 
of the superstructure, or of the platform. If the Court is right 
in assuming that the question at issue was the mixed question 
of law and fact, the issue pertains solely to the guarding of the 
cog-wheels, and the Court should not have left it to the whim 
of the jury to have concluded from the testimony and an ex- 
amination of the exhibits; and, considering the nature of the 
structure, the place of its location, means of access to It, tliat 
the plan and character of the structure itself was not reason- 
ably safe—certainly under the general instruction that if the 
jury should find that the plaintiff was injured by reason of 
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any negligence the jury was given free scope to find the verdict 
for the plaintiff, regardless of the Court’s instructions as to as- 
sumed risk and contributory negligence in the light of undis- 
puted testimony that the plaintiff himself knew and fully un- 
derstood the risk. 

The Court will remember that it was contended in argu- 
ment that the plaintiff had had no experience in werking about 
machinery; that he did not understand the Enelish language, 
and that he was an inexperienced foreigner. Complaint was 
made that he had not been instructed as to the dangers of 
oiling this machinery. Your Honor stated in the instructions 
as follows: 

“You should require him to exercise only such faculties 
and capacities as he is endowed with by nature for the avoid- 
ance of danger.” 

Again: 

“The law does, as I have stated, impose upon him only the 
degree of vigilance that a person of his natural capacity con- 
sidering his age, his experience and his brightness of intellect 
and everything of that kind is to be taken into account and he is 
ehargeable with the consequences of those dangers that would 
necessarily be apparent to him—to a man of his capacities.” 

Under the general instruction permitting the jnry to find 
defendant guilty if they found it was guilty of any negligence, 
the jury may well have concluded that on account of this man’s 
lack of experience he should have been warned. There was no 
issue of that kind in the complaint. Again, the complaint is 
directed solely to the cog-wheels and is accordingly a complaint 
of the condition of an appliance and net of place, and in the 
Court’s instructions, in referring to “Safe Place” the jury were 
instructed that it was the duty of the master to have safe ap- 
pliances and a safe place to work. 

Respectfully submitted, 
KERR & McCORD, 
Attorneys for Respondent. 


Indorsed: Supplemental Brief of Respondent. Filed U. 8. 
Circuit Court, Western District of Washington, Oct. 30. 1911. 
Sames. Drake, Clerk. B. O. Wright, Deputy. 
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fn the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, ) 
Plaintiff, | 


VS. No. 1934. 


STONE & WEBSTER ENGINEERING [ Order, 
CORPORATION, a corporation, | 
Defendant. 

This matter coming on the 1st day of Noy ember, 197 aan 
the request of counsel for plaintiff, and the Cones beliewinte 
that counsel for plaintiff should be heard further in the matter 
of the Court’s decision on the motion for new trial as filed by 
Kkerr & McCord, for defendants, 

IT IS ORDERED, ADJUDGED AND DECREED that a 
rehearing be had on said motion for new trial and that counsel 
for plaintiff be heard on said motion on November Oth, 191s 

DONE IN OPEN COURT this Ist day of November, 1911. 


C. H. HANFORD, Judge. 


Iu the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, 


Wish 


] 
Plaintiff, | 
r 


No. 1934. 


STONE & WEBSTER ENGINEERING | 
CORPORATION, a corporation, 
Defendant. 


PETITION FOR REHEARING, 


Yo the Honorable Cornelius H. Hanford, Judge of the United 
States Cirenit Court for the Western District of Washing- 
ton, Northern Dirision: 

The petitioner, Herbert W. Meyers, attorney for plaintiff, 
respectfully represents to the Court, and asks for a rehearing on 
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the matter of the Court's ruling on defendant's motion for 
a new trial heard on October 30, 1911, on the following 
grounds: 


I 


The Court should not have heard the defendant nor have 
permitted him to file a brief on any subject except the use of 
the word “any” in the Court's instructions. 

On October 23, 1911, the Court, after stating that he would 
not grant a new trial on any of the grounds mentioned and 
after attorney for defendant had finished his argument, ad- 
dressed counsel for plaintiff as follows: “Mr. Meyers, I do 
not wish to hear from you on any subject except the use of the 
word ‘any. I believe I erred in giving an instruction contain- 
ing that word, and it is for you to show me that it is not error 
to use that word in that way.” “The Court did, however, in- 
struct the jury it was not for negligence in general that de- 
fendant would be held. I believe the instruction contained 
an error which I did not catch at the time. The instruction 
was, “If you find from the evidence that the injuries occurred 
by reason of any negligence.” When the reporter showed me 
a copy of the charge, I marked out ‘any,’ thinking that I did 
not say that, but on reading the charge requested by the de- 
fendant, I found the word ‘any.’ On this point that I have indi- 
eated, that where the instructions are inconsistent, whether 
the verdict can be sustained———_., ut where the case is left 
to the jury to find out in their own way which is error and 
which is correct, 4n erroneous instruction is reversible error. 
I would not be willing to grant this motion if the records 
showed that the case had been submitted to the jury upon 
instructions which were not in error.” 


IDE. 


The Court should not have considered any other matter 
except the use of the word “any” in ruling on the motion for 
new trial. 

Counsel for plaintiff took the Court’s statement that the 
word “any” was the only error which he saw which might 
be reversible. 
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yi. 


The Court should not have taken into consideration any 
matters on which the plaintiff was not heard and should not 
have been influenced by any matters which were not open for 
consideration under the Court’s previous ruling. 


IV. 
The Court should not have allowed counsel for defendant 


to bring matters of pleading up after verdict, after stating 
that nothing was in issue except the use of the word “any.” 
Ne 

The Court should not have allowed defendant to be heard 
on the matter of instructions given by the Court which were 
not objected to by counsel for defendant at the time of trial, 
and which cannot be objected to after verdict unless such 
objection has been taken. 

VI. 

The Court should not have been influenced by the amount 
of the verdict, after telling counsel] that the use of the word 
“any” was probable error and that was the only ground upon 
which he would grant a new trial. 


ViL 


The Court should not have considered the matter of ex- 
cessive verdict without having given plaintiff an opportunity 
to be heard, and then, if the matter of an excessive verdict 
was in any way considered, the same should have been re- 
duced by the Court in accordance with the Court’s opinion as 
to what an adequate compensation for the injuries suffered 
would have been. 

These matters, and others pertinent thereto, the petitioner 
respectfully prays may receiye the consideration of this hon- 
orable court in conjunction with his brief hereinbefore filed on 
the subject of the use of the word “any” and the pleadings, 
and for that purpose your petitioner asks that a rehearing be 
granted and that said order be stayed or set aside, pending 
the hearing under this petition. 


HERBERT W. MEYERS, 
Attorney for Plaintiff. 
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State of Washington, 
County of King—ss. 


Herbert W. Meyers, being first duly sworn, deposes and 
says: That he is the petitioner in the foregoing petition; that 
he has read the said petition, knows the contents thereof, and 
the same is true as he verily believes. 

HERBERT W. MEYERS. 


Subscribed and sworn to before me this Ist day of Novem- 
er, ere 
(Seal) H. BALLINGER, 
Notary Public in and for the State of Washington, residing at 
Seattle. 


Indorsed: Order for Rehearing of Motion for New Trial. 
Filed U. S. Cireuit Court, Western District of Washington, 
Nov. 1, 1911. James C. Drake, Clerk. B. O. Wright, Deputy. 


lu the Ciremt Court of the United States for the Western 
District of Washington. Northern Dirision, 


ELI MELOVICH, \ | 
Appellant, | 
VS. | No. 1934. 


STONE & WEBSTER ENGINEERING ' Order, 
CORPORATION, a corporation, 
Respondent. 

This cause coming on to be heard on the motion of Kerr 
& McCord, attorneys for the defendant, for judgment notwith- 
standing the verdict and in the alternative for a new trial, 
Herbert W. Meyers appearing as counsel for the plaintiff, and 
Kerr & McCord as counsel for the defendant, said cause was 
argued to the Court on to-wit, the 23rd day of October, 1911, 
and by the Court taken under advisement, and now, to-wit, on 
this 30th day of October, A. D. 1911, the Court, having consid- 
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ered the argument of counsel and the briefs filed in said cause, 
and being now well and sufficiently advised in the premises, 
docs hereby 

ORDER, ADJUDGE and DECREE that the defendant's 
motion for judgment notwithstanding the verdict be and the 
same is hereby overruled. 

It is by the Court further ORDERED, ADJUDGED and 
DECREED that the defendant’s motion for a new trial be an? 
the same is hereby granted and the judgment hereby entered 
en the verdict herein is hereby set aside and held for naught, 
to which ruling of the Court counsel for plaintiff duly excepts, 
and the exception is duly allowed. 

C. H. HASEORD, Jiedee: 


Tudorsed: Order. Filed U. S. Cireuit Court, Western Dis- 
trict of Washington, Nov. 6, 1911. James C. Drake, Clerk. 
kK. O. Wright, Deputy. 


In the United States Circuit Court for the Western District 
of Washington. Northern Dirision. 


ELE MELOVICH, ) 
Plaintiff. 
VS. 


STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, | 
Defendant. J 


SUPPLEMENTAL BRIEF OF PLAINTIPE. 
OBJECTION OF DEFENDANT TOO LATE. 


The Court, by referring to plaintiff’s brief, will see that the 
objections made by defendant came too late. United States 
Supreine Court cases and late cases from the Ninth and other 
circuits, as well as late cases from the State of Washington, 
will be found, indicating that objections to instructions cannot 
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be made after verdict if said instructions were not objected 
to at the time of trial. It will also be noted that objections 
to pleadings come too late when made after verdict, and it will 
likewise be noted that if there is a slight discrepancy between 
the proof and the pleadings, that after verdict the pleadings 
ure presumed to be amended to correspond with the proof, 


SB 


The Court will see, by referring to plaintiff's brief oa 
this subject, that the United States Supreme Court, the Ninth 
Circuit and the State Supreme Court, in a case decided less 
than a year ago had the word “any” used in identically th 
same way as it was used in the case at bar, and in all three 
of the courts, the Court will see that it has recently been de- 
cided that this is too trivial and too technical an objection 
to permit the granting of a new trial. 


DAMAGES. 


The Court should indicate, if he believes that the verdict 
in this case is excessive, as to what he believes would be ample 
and proper compensation for plaintiff's injuries. There being 
no legal grounds on which a new trial can be given, under the 
decision of our higher courts, the Court should, in all fairness 
to plaintiff, indicate as to the amount he would be willing to 
accept rather than to go to the expense of a new trial or an 
appeal. To save the Court’s time as well as the time of the 
parties interested herein, the plaintiff believes that this should 
he done. 


$12,000 PROPER AMOUNT FOR INJURIES SUSTAINED. 


The Court's attention is directed to the fact that there is 
more than the loss of a right arm in this case. The plaintiff 
makes allegation of internal injuries in his complaint, and 
he makes a positive statement in his proof that he has suffered 
internal injuries and has had pains in his chest ever since the 
accident. This fact was not disputed by the defendant com- 
pany. On this subject of the seriousness of the injury, the 
Court's attention is directed to the following questions and 
answers as taken from the statement of facts: 
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24-2 He says that it tore him open here on the chest, 
right down by the arm. 

Is there a scar there still? 

Yes, sir. 

How much of your chest was torn open by the gravel 
machine? 

All that one side. 

How much of a cut was on your face? 

All that one side and it gave him quite a few slashes in 
the face. 

Is that scar here the result of that accident? 

Yes. 

What pains, if any, have you had, since your arm was taken 
Onk? 

He has pain through his chest all the time ever since the 
accident—through his chest and all on this one side. 

Have you any pains in your right stump—right arm, since 
the accident. 

Yes, it pains him very badly, he says, something all the 
time. 

80-11 (Dr. Bruce Elmore) What other injuries, if any, 
did he receive? 

There were several abraisons about the face. 

Well, were there any abrasions on the right breast? 

There was. 

How did he respond? 

As far as physical condition goes—of course there was a 
ereat deal of shock when I first saw him about two hours after 
the accident, he was in considerable shock, but after the op- 
eration and he was given a salt solution, he rallied very well. 
He was a strong man and he rallied nicely. 

IF’rom your experience as a physician, after performing that 
operation, what would you say as to whether there would be 
any other ill results following from the loss of that arm, other 
than the loss of the arm itself, any constitutional injuries re- 
sulting from it? 

In very few cases would there be any. 

I don’t understand your question, certainly he had pain. 
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I show you some scars, doctor, is that approximately where 
they were? 

I know they were in close relation to the arm. 

I show you a scar here, is that approximately where the cut 
or abrasion which you mention was? 

I think so, I know it was on the face. 

There was considerable blood flowing from the wound was 
there not? 

O, yes. 

Considerable blood flowing from his arm and also his face? 

Why, he was covered with blood. 

104-23 (David Roberts) Is it customary for the company 
to send vou out when men are hurt like this? 

In some cuses, yes, where they are serious. 


VERDICT NOT EXCESSIVE, CONSIDERING INJURY. 


The United States Government, in its wisdom, in passing its 
pension legislature, has decided that an arm is worth just as 
much as a leg. The government pays at the rate of $45.00 
a month for the loss of an arm, which would mean $540 a 
year, or $18,900 for thirty-five years, The insurance compa- 
nies of the country figure an arm and leg worth the same 
amount. This man was making $3.00 a day at the time he lost 
his arm. Allowing him to be away from his work 65 days 
this would figure up at $900 a year, or approximately $31,000 
for this man’s expectancy, and figuring that he would make 
half as much, which he cannot do now, as he would have made 
before he was injured, this gives a figure of $15,750, and he 
prokably would have lived many years beyond his expectancy. 


fee TRIAL GRANTED, APPEAL WOULD HAVE TO 
BE TAKEN. 


If the Court believes, after going into the evidence, that 
the verdict was excessive, if he will Indicate what he believes 
to be a proper verdict, a new trial and appeal would be averted. 
This would avoid a long drawn out litigation, perhaps auother 
tedious trial, and a year’s delay in a suit which might be set- 
tled immediately, if other action were taken. 
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VERDICT NOT EXCESSIVE. 


At page 3669 of Sutherland on Damages, we find this state- 
ment: 


“There is no absolute rule to determine whether the verdict 
awards an excessive amount or not. It has been held that if 
the sum allowed is much above or greatly below the average that 
it is fair to infer, unless the case present extraordinary fea- 
tures, that partiality, prejudice or some other improper motive 
has led the jury astray. The same reluctance is manifested 
against setting a verdict aside, because of the inadequacy of 
the amount awarded as exists where the objection is that the 
award is excessive. It will be presumed that the jurv found 
every fact to mitigate or reduce the damages which the evi- 
dence warranted.” 

$12,000 Loss of arm. R. R&R. rv. Randall, 50 Tex. 254. 

$10,000 Loss of arm. Bultzer rv. R. R., 89 Wis. 257; 60 N. 

Mes, 

$1,100 Loss of foot. Jordan v. R. R., 16 Daly 180. 

$10,000 Injury one leg and shoulder. 6 Utah 357, 23 Pac. 
CO4 

$10,000 Loss of leg. AR. R. v. Mitchell, 87 IKy. 327. 

$10,000 Loss of lege. R. R. rv. Moore, 31 Kan. 197; 1 Pac. 
644. 

$10,000 Loss of leg. AR. R. v. Mackay, 33 Kan. 298; 6 Pac. 
2OiE 

915,000 Loss of leg and suffering. R. R. r. Spurney, 97 
Il App. 570. 

$15,000 Fracture of leg. W. U. Tel. Co. v. Eyler, 21 C. 
Cr (ro. Fed. 02). ; 

$12,000 Arm off, head injured. Renne v. Co., 107 Wis. 
305; 83 N. W. 478. 

$15,000 Injury to right arm, impaired memory, woman. 
Morgomv. R. R., 95 Calif. 501; 30 Pac. 601. 

$15,000 Loss of leg. Galveston & Co, r. Cooper, 2 Tex. Civ 
App. 42; 20 S. W. 990. : 

$15,000 Arm permanently crippled and surgical operation. 
DeW ardener 7 i. gst N- Yo Supple: 
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$20,000 Portion both legs. Monda vr. Nt. Poel, TU Minn. 
336; 79 N. W. 1043. 

$10.500 Foot. Chapman +. U. Paes, 12° Utah 6S LaPac. 
D62. 

$11,000 Man 30, earning $540 a year with chance for more. 
Permanently disabled. Belair vr. Ry. Co., 43 Towa 66°. 

212,500 Man 60, made invalid. R. RR.» Bode, 31 Til AND: 
440. 

$10,000 Woman earning $300 to $350 housekeeper, $500 
or $600 teacher, permanently crippled, unable to work. Collens 

pe Gay, 35 iting 432. 

$15,000 Physician, earning $1,200 to $1.500, almost totally 
cGripiet hk. k. r. Pétice, T9 Ia. 389; 44 Ni W. 686. 

$15,000 Painter, $3 a day, unable to stand erect, deformed 
and incapacitated. Schneider v. R. R.. 359 N.Y. Super. 536. 

$15,000 Laborer, 35, wholly disabled for work. Nolarz rv. 
fer io Hun, 512, 

$10,000 Loss of leg. Tierney r. R. R., 33 Minn. at tee 
eG. 229. 

$10,000 Loss of leg. Porter v. R. R.. 71 Mo. 66; 36 Am. 
Rep. 454. 

$10,000 Loss of leg. Taylor r. R. R.. 16 8. W. 206. 

$10,000 Loss of lee. Hollenbeck vr. R. R., 834.8. W. 494. 

$10,750 Loss of foot. Not incapacitated from following 
business as hookkeeper. Wennon r. Grima, 9 Sout 108322 
Pac. 448. 

$12,000 Loss of foot. Trinity vr. Lane, 15 8. W. 447. 

$10,000 Loss of foot, minor 24. Borers vr. R. R., 4 Utah 
219 

$11,000 Loss of leg. Berg r. R. R.. 50 Wis. 419; 7 N. W. 
7 an 

$10,000 Loss of arm. (Co. rs. Rembars, 51 Ill. App. 543. 

$12,500 Loss of arm. Rodney rv. R. R., 127 Mo. 676; 23 
Se. SST. 

$11,000 30, permanently disabled. Belair v. Chicago, 43 
Towa 662. 

$10,885 One hand incapacitated, much pain. Nessclman vr. 
Niérop. 76 App. Div. (N. Y.) 336. 
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$10,000 Right arm crushed and amputated and other in- 
juries. Galveston v. R. R., 17 Wess Civ App: 585. 

$11,000 Right arm practically useless. Bord ov N. Y-.; 
172 N.Y. 637. 

$10,000 25 years. Loss of right hand. Union Pac. t. 
Young, 19 Kan. 488. 

$12,000 Girl 8 yrs., severe and serious injuries, reduced 
from $30,000. Witchell v. Ry., 18 Wn. 560. 

$10,500 Woian 38, displaced womb and probable amputa- 
tion of limb. Smith v. Spokane, 16 Wn. 403. 

$15,000 Woman 30, earning $50 a month. Sears v. He, i 
Co., 6 Wash. 227. 

$14,000 Loss of leg. Melse v. Co., 42 Wn. 396. 

$15,000 Not excessive—single woman 31—left leg cut off 
5 inches below knee, and her expenses were $500. bBuggs v. 
Seattle Blec., 54 Wash. 488. 

$12,000 Loss of leg to boy of 5 years. Aperton v. Second 
Ave. R. R., 40 N. Y. S. R. 231. 

$10,000 Loss of leg. Atchison R. R. vs. Moore, 31 Kan. 
19G 

$18,000 Excessive injury to brakeman with interest at legal 
rate amounts to $1,800. Three times as much as he would have 
earned. Chicago v. Jackson, 55 Ml. 497. 

#25,000 Boy 13 lost both hands. Olson v. Co., 58 Wn. 151. 

$18,000 Woman, broken arm could not be set straight, 
fracture of skull, headache, weak eyes. Sterens v. Long Is., 54 
App. Div. GN. Y.) 622. 

$15,000 Loss of arm. JI. Cent. vr. O'Connor, 90 Ill. App. 
142. 

$14,000 35 yrs. R. R. man, loss of arm, earning $115 a 
month. Galreston rv. R. R. Texas, 47 8. W. 1050. 

$12,000 Street car conductor, compound fracture, stiffen- 
ing of one arm, usefulness impaired, 9/10. V. Chicago v. Dud- 
geon, 83 Til. App. 528. 

$11,000 Brakeman, 34 yrs., earning $90 a month, usefulness 
of arm and hand destroyed. Galreston v. Cowrtues, 30 Tex 
Civ. App. 544. 

811,000 Fireman, $80 a month salary. Right arm useless. 
2aird v. N. Y. Cents, 172 N. Y. 637. 
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$18,000 Leg and permanent injury to other foot. Galves- 
10m, Hoanes, 21 Tex. Civ. App. 34. 

$15,000 Foot and ankle broken. Galveston v. Cooper, 2 
exe Ciy. App. 42. 

$12,500 Cab driver, $12 a week, fracture of jaw and frac- 
ture of both legs. Though considered large not disturbed. Jc- 
Donnell v. Henry, 44 N. Y. Supp. 652. 

$12,500 Loss of arm, switchman. Was sustained. Rodney 
v. St Lowis, 127 Mo. 676. 

$25,000 Reduced to $10,000. Oiler, right arm between 
hand and elbow. O'Connell r. Am. Sug. Ref. Co., 41 App. Div. 
307; 58 N. Y. Supp. 640. 


MINOR INJURIES. 
$8,000 Down. 


$8,000 Loss of left arm and hearing of left ear. Anglo- 
an, Packing Co. r. Baier, 31 Ill. App. 653. 

$7,900 Arm amputated near shoulder. Gibson v. Glyozor, 
76 Ill. App. 400. 

$2,750 Two fingers and part thumb. Earnings decreased 
00 cents a day. Hasterly vr. Co., 60 Wash. 647. 

$5,000 Two fingers. Reduced $2,500. Barclay vr. Puget 
Sound Lumber Co., 48 Wash. 241. 

$1,500 Raduced to $1,000, loss little finger, hospital 2 
hours. Olson rv. Tacoma Nmelter Co., 50 Wn. 128. 

£3,500 Reduced to $2,000. Slight abrasion of knee, heal 
ing at once and causing no subsequent trouble. Billings r. 
Snohomish, 51 Wash. 135. 

$2,080 Not excessive, loss of tips of four fingers of left 
hand, 28 years old. Durkey r. Green Lake Shingle, 51 Wash. 
145. 

27,500 Not excessive, 28 yrs. old. Stevedore, knee cap and 
elbow joint fractured—bones removed and lost use of arm. 
memset Addska Pac, SX. S. Co., 51 Wash. 560. 

$3,708 Reduced to $3,008. Carpenter, 28 yrs. Little finger 
of left hand, middle finger above knuckle joint and end of index 
finger, leaving sensitive to touch and cold. Rova v. Seattle Hlec., 
95 Wash. 217. 
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$6,375 Reduced to $4,000. Oiler, 50 vrs. old. Injury to 
ankle obstructing movement somewhat. Required him to walk 
with cane. Hospital 2 weeks. Smith v. Hewitt Lumber Co., 
55 Wash. 357. 

$5,000 O. K. fracture of leg and arm. Hosett r. Preston 
Mill Co., 55 Wash. 416. 

$3,000 O. K. Broken ankle. 35 yrs. old. Part ankle bone 
removed and some evidence to show permanence. Aean rv. Se- 
attle, 55 Wash. 622. 

$5,000 Reduced to $3,000. Broken nose and foot injured. 
Jewell vr. Trans. Co., 55 Wash. 156. 

$5,250 1 inch off limb. Jfuller v. Wash. Water Pow., 56 
Wisi oti: 

$4,000 Jaw fractured and ear. Wells v. Moran, 55 Wash. 
102. 

£3,000 Little finger—middle finger part—end index finger. 
Rudot. Seattle, 55 Wash, 217. 

$2.500 Great toe and slight limp. Nelson v. Broiwnley, 
oo Wash. 256. 

&8,000 Truckman, 25 yrs., loss of use of right arm, large 
but not excessive, though earned as much after accident as 
before. Okibew. KR. R., 58. N. Y. Supp. 9230. 

$5,000 Broken leg, 67 vrs. old. No. Chgo. vs. Wisirell, 68 
Ill. App. 443. 

$2,000 Broken arm. New Orleans v. Schneider, 60 Fed. 
hep, 210; Se Aes 

$4,500 Broken arm, woman 54, set O. K., reduced to $2,500. 
Hogs v. Seattle, 57 Wash. 230: 

&3,700 Not disturbed. Street car accident, witness testi- 
fied to injury to spine where two doctors appointed by Court 
testified that plaintiff had no serious trouble of any kind. Van 
Dyke v. Seattle Elec, 55 Wash. 687. 

HERBERT W. MEYERS, 
Atty. for Plitf. 
November 6, 1911. 


Indorsed: Plaintiffs Supplemental Brief. Filed U. 8. Cir- 
euit Court, Western District of Washington, Nov. 6, 1911. 
James C. Drake, Clerk. B. O. Wright, Deputy. 
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In the Circuit Court of the United States for the Western 
District of Washington. Northeru Division. 


ELI MELOVICH, 
Plaintiff, 
VS. 


STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, 


. 
No. 1934. 
Defendant. J 


ORDER EXTENDING TIME TO FILE BILL OF 
EXCEPTIONS. 


On application of Herbert W. Meyers, attorney for the 
plaintiff above named and for good cause shown, the motion 
for new trial having been granted, 

IT IS ORDERED that the time within which the plaintiff 
may file its bill of exceptions in the above entitled cause to 
matters occurring at the trial and duly excepted to, be extended 
by the Court from November 16th, 1911, to the 1st day of De- 
cember, 1911, in which to file and serve his bill of exceptions. 


Done in open Court this 11th day of November, 1911. 
C. H. HANFORD, Judge. 


Indorsed: Order Extending Time to File Bill of Excep- 
tions. Filed U. S. Circuit Court, Western District of Wash- 
ington, Noy. 11, 1911. James C. Drake, Clerk. B. O. Wright, 
Deputy. 
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In the Cirenit Court of the United States for the Western 
District of Washington. Northern Division. 
ELI MELOVICH, ) 
Plaintiff, | 
| No. 1934. 
STONE & WEBSTER ENGINEERING | 9 Order. 
CORPORATION, a corporation, 
Defendant. ) 


Wise 


This cause coming on to be heard on the application of 
Herbert W. Meyers, attorney for plaintiff, for an extension of 
time within which to file in this Court plaintiff’s proposed bill 
of exceptions, and it being made to appear to the Court that it 
is impossible for the plaintiff to file the same before December 
yee hse 

It is now by the Court ordered that the time for filing the 
bill of exceptions herein be extended and plaintiff is hereby 
granted until December 5, 1911, within which to prepare, serve 
and file his proposed bill of exceptions. 

Done in open Court this 29th day of November, A. D. 1911. 


C. H. HANFORD, Judge. 


Indorsed: Order. Filed U. 8. Circuit Court, Western Dis- 
trict of Washington, Nov. 29, 1911. James C. Drake, Clerk. 
B. O. Wright, Deputy. 


In the United States Circuit Court for the Western District 
of Washington. Northern Division, 


ELI MELOVICH, ‘) 
Plaintiff, 


| 
vs. No.1934. 


STONE & WEBSTER ENGINEERING ; = Order. 
CORPORATION, a corporation, 
Defendant. ) 


This matter coming on for hearing this 29th day of Novem- 
ber, 1911, and the Court being satisfied that this is a case in 
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which permission to file an amended complaint should be 
eranted 5 

Iv IS NOW BY THE COURT ORDERED that the plain- 
tiff may file an amended complaint in this cause, making fur- 
ther and more detailed allegations as to safe place in said com- 
plaint. 

DONE IN OPEN COURT this 29th day of November, 1911. 

Cc. H. HANFORD, Judge. 


Indorsed: Order. Filed U. 8. Circuit Court, Western Dis- 
trict of Washington, Noy. 29, 1911. James C. Drake, Clerk. 
B. O. Wright, Deputy. 


United Ntates Cirenit Court for the Western District of 
Washington. 


ELI MELOVICH, > 
Plaintiff, | 


Vs. | No. 1934. 


STONE & WEBSTER ENGINEERING r Praecipe. 
CORPORATION, | 
Defendaut. } 


To the Clerk of the above Entitled Court: 

You will please have subpoena made out for December 19, 
1911. Sam Marcovich, Wm. Savage, Mele Melovich and John 
Doe (?). 

HERBERT W. MEYERS. 


Indorsed: Praecipe for Process, etc. Filed U. 8. Circuit 
Court, Western District of Washington, Dec. 12, 1911. James 
C, Drake, Clerk. B. O. Wright, Deputy. 
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In the Circuit Court of the United States for the Western 
District of Washington, Northern Division. 


ELI MELOVICH, ) 
Plaintiff, | 
Ys. 
L No. 1934. 
STONE & WEBSTER ENGINEERING ; 
CORPORATION, a corporation, 
Defendant. 


SECOND AMENDED COMPLAINT. 
Plaintiff complains of defendant and alleges: 


il 


That the defendant is a corporation duly organized and 
existing under and by virtue of the laws of the State of Massa- 
chusetts, maintaining an office in the City of Seattle, State of 
Washington, with one, M. J. Whitson as its resident and statu- 
tory agent, and as such may sue and be sued in the Courts of 
the State of Washington. 


Ut 


That the defendant on the 12th day of July, 1910, and prior 
thereto, operated at Snoqualmie Falls, King County, Wash- 
ington, a mill or factory wherein machinery was used, to-wit: 
a concrete mixing and manufacturing establishment consist- 
ing of two power houses, constructed of brick and conerete 
and approximately one hundred and fifty (150) feet square 
and two stories high, and three motor houses and many small 
building, and a large building or structure some sixty (60) 
feet in height wherein was operated by electric power a large 
amount of concrete mixing machinery, elevators, chains, cogs, 
gearing, belting and other machinery, which said establish- 
ment was used by the defendant in the production and manu- 
facture of a mercantile substance or commodity known as con- 
Giebe: 

That the buildings were all of a permanent nature and a 
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part of the concrete manufacturing plant maintained by de- 
fendant company in manufacturing concrete for the Snoqual- 
mie Dam, at which establishment there were two hundred to 
three hnndred men employed at the time and prior to the time 
of this accident. 

III. 


That at the top of said structure or concrete lift, defendant 
operated certain bull cogs, pinion wheels, driving wheels and 
gears to run the elevator, and with which cogs and gears the 
employes of the defendant were liable to come in contact, while 
in the performance of their duty as such employes, and which 
it was practicable to guard, and which could be effectually 
guarded with due regard to the ordinary use of said cogs and 
gears and the dangers to emploves therefrom, and without in- 
terfering with the efficiency of said machinery by so guarding. 

Ty. 

That the defendant, on or about the said date and prior 
thereto, failed and neglected to provide a safe place in which 
fer plaintiff to werk and reasonable guards for the said cogs 
and gears were wholly unprotected. 

Be 

That on and prior to said date, the plaintiff was employed 
by the defendant as a laborer in and about said factory or 
mill and that on said date plaintiff was ordered hy the 
- foreman or superintendent acting for the defendant cor- 
poration to oil the said cogs and gears while the same were 
in motion, and the plaintiff while exercising due care and 
without fault or negligence on his part, attempted to oil the 
said cogs and gears while the same were in motion, in obe- 
dience to the defendant’s direction as aforesaid; he came in 
contact with the said cogs and gears, and had his right arm 
caught therein, and the same was crushed, broken and man- 
eled, and that plaintiff was thereby so forcibly and violently 
thrown on and against the said cogs and gears, and the ma- 
chinery connected therewith, that plaintiffs face was severely 
torn open and bruised so as to necessitate the sewing up there- 
of, and that by reason thereof plaintiff was compelled to have 
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and did have his said right arm amputated, and a severe sur- 
vical operation performed upon his injured face and breast as 
aforesaid, and that by reason of the said injuries plaintiff has 
suffered great mental and physical pain, and was rendered 
incapable of following his usual avocation in life; that by rea- 
son of his said injuries plaintiff was confined in the hospital 
for a period of twenty-eight days. Ever since said accident 
and especially since the amputation of his right arm, he has 
suffered great pain in the three-inch stump thereof, and ap- 
parent pains in the arm which was torn off in the machine as 
aforementioned. Plaintiff has suffered with great pain in his 
left breast and chest ever since said accident to the present time, 
and even now he has pains in his said left side, which plain- 
tiff and his physician believe to be the result of internal in- 
juries which he received by his said contact with the cogs afore- 
mentioned; that plaintiff had been running a motor and cars 
and it had not been part of his duty to oil the machine afore- 
mentioned; that this work had been done by the engineer who 
was in charge of plaintiff and directed his work. About six 
or seven days before this accident happened, namely, on or 
about July 6, 1910, plaintiff's former boss or head, the engi- 
neer aforementioned, was changed, and plaintiff was placed 
under a new engineer whose name is not known to the plain- 
tiff, but who is known as Slim Dickey, and plaintiff was in- 
structed by this engineer or boss to oil said machine, which 
work had formerly been done by the head engineer aforemen- 
tioned. 


Plaintiff was instructed by the engineer herein mentioned 
to oil said machinery, and prior to the happening of this acci- 
dent plaintiff had, according to instructions, done said oiling 
about four or five times and plaintiff was not an experienced 
mechanic or engineer, but had been employed as a laborer and 
was accustomed to doing ordinary laborer’s work and was un- 
accustomed to machinery. 


Plaintiff, at the time of said injury, was merely a substi- 
tute for a man who was relieved for a cause unknown to this 
plaintiff, and by reason thereof was unfamiliar with the ma- 
chinery aforementioned. 
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WI. 

That the aforesaid injuries to the plaintiff were not due to 
any carelessness, fault or negligence of his own, but were due 
to and occasioned by the indifference, carelessness and eross 
negligence of the defendant corporation. That the carelessness 
and negligence aforesaid consisted in failing to provide a safe 
place for plaintiff to work in and to provide and maintain reas- 
onable safe guards for the aforesaid cogs, shafts and gearing. 


Aer 


That within six months after plaintiff received said inju- 
ries, to-wit, on the 19th day of October, 1910, and again on the 
2nd day of November, plaintiff gave a notice in writing of the 
time, place and cause of his said injuries to the defendant cor- 
poration through M. J. Whitson, its resident and statutory 
agent, which notice was signed by Herbert W. Mevers, attor- 
ney in his behalf; that defendant has made no settlement for 
said injuries or for any of them, and that one year had not 
elapsed since the happening of said injuries at the time the 
original complaint was filed. 


Veoul 


At the time of the injury aforementioned plaintiff was capa- 
ble of earning and was earning Three Dollars ($5.00) per day 
and by reason of this accident he had lost in wages approxi- 
mately Two Hundred Sixty-two Dollars ($262.00) up to the 
time of filing his original complaint. 


ENS 


That by reason of his aforesaid injuries plaintiff has suf- 
fered damages in the sum of Twelve Thousand Dollars 
($12,000). 


WHEREFORE, plaintiff asks for judgment against the de- 
fendant for Twelve Thousand Two Hundred Sixty-two Dol- 
lars ($12,262.00), together with his costs and disbursements in 
this action incurred. 

HERBERT W. MEYERS, 
Attorney for Plaintiff. 
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State of Washington, County of King—ss. 

ELI MELOVICH, being first duly sworn, on oath deposes 
and says, that he is the plaintiff in the above entitled action, 
that he has read the foregoing complaint, knows the contents 
thereof and believes the same to be true. 

His 
ELI X MELOVICH 
Mark 
Witness: CHARLES A. EXSLOW. 


Subscribed and sworn to before me this 11th day of Decem- 
ber 191: 
(SHAL) HERBERT W. WEYERS, 
Notary Public in and for the State of Washington, residing 
at Seattle. 


Copy of within second amended complaint received and due 
service of same acknowledged this 11th day of December, A. D. 
alata 

KERR & McCORD, 
Attorneys for Defendant. 


Indorsed: Second Amended Complaint. Filed U. S. Cir- 
cuit Court, Western District of Washington, Dec. 12, 1911. 
James C. Drake, Clerk. B. O. Wright, Deputy. 


In the District Court of the United States for the Western 
District of Washington. Northern Division. 


ELE MELOVICH, }) 
Plaintiff, | 
oS, | 
- _ 7 No, 198% 
STONE & WEBSTER ENGINEERING | 
CORPORATION, | 
Defendant. 


ORDER APPOINTING INTERPRETERS. 


Now on this day upon motion of counsel for plaintiff and 
for sufficient cause appearing, it is ordered that Mr. Eli Melo- 
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vich and Mr. Pete David, be and they are hereby appointed 
and duly sworn to act as interpreters during the trial of this 
cause. 

December 21, 1911. 


Page 474 Journal 1, Circuit Court. 


In the District Court of the United States for the Western 
District of Washington, Northern Division. 


ELIE LOVICH, ) 
Plaintiff and Defendant in Ervor, | 


VS. 
STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, | 
Defendant and Plaintiff in Error. J 


No. 1934. 


ORDER TO TRANSMIT EXHIBITS. 


Now on the 1st day of July, 1912, upon motion of Messrs. 
Kerr & McCord, Attorneys for Defendant and Plaintiff in 
Error, and it appearing to the Court that it is impracticable to 
transcribe Plaintiff's exhibits A, B-1, B-2, B-3, B-4, B-5, B-6, B-7, 
B-8, B-9, B-10, B-11, B-12 and B-15, and Defendant's exhibits 
1, 2 and 8, filed in this Court, it is ordered that said exhibits 
may be by the Clerk of this Court transmitted to the Circuit 
Court of Appeals for the Ninth Circuit, there to be inspected 
and considered, together with the transcript of record on ap- 
peal in this cause. 

FRANK H. RUDKIN, Judge. 
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In the Circuit Court of the United States for the Western 
District of Washington. 


ELI MELOVICH, 
Plavntiff, | 


YS. No. 1934. 


STONE & WEBSTER ENGINEERING Verdict. 
CORPORATION, a corporation, | 
Defendant. ) 


We, the jury in the above entitled cause, find for the plain- 
tiff and assess his damages at four dharani two hundred and 
sixty-two ($4,262.00) dollars. 


SAMUEL DUNLAP, Foreman. 


Indorsed: Verdict. Filed U. 8. Circuit Court, Western 
District of Washington, Dee. Ly ie James C. Drake, Clerk. 
B. O. Wright, Deputy. 


In the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH 
Plaintiff, | 
VS. 


7 , : No. 1934. 
STONE & WEBSTER ENGINEERING 


CORPORATION, a corporation, 
Defendant. J 


MOTION FOR NEW TRIAL. 


Comes now the defendant, Stone & Webster Inngineering 
Corporation, and petitions and moves the Court to set aside 
the verdict returned by the Jury in the above entitled cause on 
the 22d day of December, 1911, and to set aside the judgment 
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entered thereon, and to order a new trial in said cause, upon 
the following grounds and for the following reasons: 


if 


Insufficiency of the evidence to justify the verdict and the 
judgment. 
IRIE 


Errors in law occurring at the trial and duly excepted to 
at the time by the defendant. 


III. 


For the reason that the Court should have granted the mo- 
tion of the defendant for a directed verdict, made at the con- 
clusion of the testimony, the evidence clearly showing that the 
plaintiff assumed the risk by continuing in his employment 
with full knowledge and appreciation of the dangers incident 
thereto. The evidence showing that the plaintiff was a man 
of average capacity and that the danger resulting in his injury 
was open, obvious and apparent and was known, understood 
and appreciated by him, and for the reason that the plaintiff 
was guilty under the evidence of contributory negligence in 
allowing his clothing to come in contact with an obvious and 
open danger. 

lV. 

That the evidence is insufficient to support or justify the 
verdict and a judgment against the defendant in that 1¢ clearly 
showed that the plaintiff assumed the risk of all open and 
obvious dangers. 

v.. 

For the reason that the Court committed error in refusing 
to give the several instructions numbered from one to eighteen 
inclusive, requested by the defendant, and for error in refusing 
to give each of said instructions. 


Vi. 

For the reason that the Court erred in giving certain in- 
structions to the jury which were duly excepted to by the de- 
fendant at the trial, and in accordance with the rules of this 
Court. 


152 ELI MELOVICH YS. 


This petition for a new trial will be based upon the plead- 
ings, papers on file, minutes of the Court, notes and memoranda 
kept by the Judge, and upon the transcript of the testimony 
taken by the reporter who reported the case. 


KERR & McCORD, 
Attorneys for Defendant. 


Copy of within petition received and due service of same 
acknowledged this 30th day of December, 1911. 
HERBERT W. MEYERS, 
Attorney for Plaintiff. 


Indorsed: Petition for New Trial. Filed U. S. Circuit 
Court, Western District of Washington, Dec. 30, 1911. James 
C. Drake, Clerk. B. O. Wright, Deputy. 


Ln the United States Circuit Court for the Western District of 
Washington. Northern Division. 


ELI MELOVICH, 
Plaintiff, 


Vs. 
: No. 1934. 
STONE & WEBSTER ENGINEERING 


CORPORATION, a corporation, 
Defendants. J 
To the Stone & Webster Engineering Corporation and to Kerr 
& McCord, their attorneys: 

You and each of you will please take notice that the plain- 
tiff, by his attorney, Herbert W. Meyers, will, on Tuesday 
morning, January 2nd, 1911, at 10 a. m., ask the Clerk of the 
United States Circuit Court to tax his costs in the above enti- 
tled cause in accordance with the cost bill attached hereto. 


HERBERT W. MEYERS, 
Attorney for Plaintitf. 
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re 
ad 


In the Circuit Court of the United States for the Western 
District of Washington. Northern Dirision. 


ELI MELOVICH, ) 
Plaintiff, | 
VS. | 
| . ( Wa, 1931 
STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, | 
Defendaut. ) 


MEMORANDUM OF COSTS AND DISBURSEMENTS. 


Disbursements. 


Clerk’s fees, to be (eee Seer... ee 
Service fees 


Serving subpoena on Mele Melovich, Darrington, Wash..... 


Serving subpoena on Win. Savage, Seattle, Wri eeeeeem oe 
Serving subpoena on M. C. Lord, Seattley Weise Dale 
2 EOE G SI ST eer) 7) 
Reporter's fees (if not paid by defendant)... 25.00 
Witness fees: 

BRCM ONC, 2 MANS osc. c2. oo esceceecececesccced ee 6.00 


Mele Melovich, mileage, 54 mi., Darrington to Seattle 5.40 


Viel RAL PTO Sas ar (rrr 9.00 
CAT COMIC], 2 Maye... csccecees ocaceeeees em. 6.00 
Sam Marcovich, mileage, 54 miles, Darrington to Se- 

(UO Seta rn ol 5.40 
Mrs. li Bielich, interpreter, 3 davs......................._. 9.00 
Pe iMIMSON, 3 CAVS...- 22. eee er 9.00 
is Uh ILO 2) rrr 6.00 


United States of America, 
Western District of Washineton.—ss. 


Herbert W. Meyers, being duly sworn, deposes and SAYS 5 
‘hat he is the attorney for the plaintiff in the above entitled 
cause, and as such has knowledge of the facts herein set forth: 
that the items in the above memorandum contained are correct 
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to the best of this deponent’s knowledge and belief, and that 
the said disbursements have been necessarily incurred in the 
said cause and that the services charged herein have been act- 
ually and necessarily performed as herein stated. 

HERBERT W. MEYERS. 


Subscribed and sworn to before me this 23d day of Decem- 
ber git 
(SEAL) JAMES E. McGREW, 
Notary Public in and for the State of Washington, residing 
at Seattle. 


Recd. copy this 23d day of December, 1911. 
KERR & McCORD. 


Indorsed: Memorandum of Costs and Disbursements. Filed 
in the United States District Court, Western District of Wash- 
ington, Jan. 11,1912. A. W. Engle, Clerk. Byes. Deputy: 


Iu the Superior Court of the State of Washington tn and for 
the County of King. 


ELI MELOVICH, i 
Plaintiff, | 
VS. No. 1934. 
STONE & WEBSTER ENGINEERING Order. 


CORPORATION, a corporation, | 
Defendant. J 


IT IS ORDERED, That the defendant be and it is hereby 
viven thirty days from this date within which to prepare, file 
and serve its proposed bill of exceptions. 

Cc. H. HANFORD, Judge. 
January 26, 1912. 


Indorsed: Order. Filed in the U. 8. District Court, West- 
ern District of Washington, Jan. 26, 1912. A. W. Engle, Clerk. 
By &., Deputy. 
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In the District Court of the United States for the Western Dis- 
trict of Washington. Northern Division. 


ELI MELOVICH, : 
Plaintiff, | 
VS. No. 1934. 
STONE & WEBSTER ENGINEERING Order. 


CORPORATION, a corporation, | 
Defendant. J 


This matter coming on for hearing this day of Febru- 
ary, 1912, on the motion of the defendant for a new trial, and 
the plaintiff being represented by his attorney, Herbert W. 
Meyers, and the defendant by its attorneys, Kerr & McCord; 

It is ordered, adjudged and decreed that the motion for new 
trial be denied and that judgment be entered accordingly, and 
defendant excepts and exception allowed. 

Done in open Court this 14th day of February, 1912. 

C. H. HANFORD, Judge. 


Indorsed: Order. Filed in the U. S. District Court, West- 
erm District of Washington, Feb. 15, 1912. A. W. Engle, Clerk. 
ia, Deputy. 


In the District Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, ; 
Plaintiff. | 


VS. 


No. 1934. 
SrOmi & WEBSTER ENGINEERING f Judgment. 


CORPORATION, a corporation, | 
Defendant. J 


BE IT REMEMBERED that this cause came duly on for 
trial on the 20th day of December, 1911, and the same was con- 


156 ELL MELOVICH VS. 


tinued until December 21st, and said trial proceeded until and 
including the 22nd day of December, 1911. 

Plaintiff appeared in person and by Herbert W. Meyers, 
his attorney, and defendant appeared by Kerr & McCord, its 
attorney, thereupon a jury of twelve good and lawful men of 
the district was empanneled and sworn, and the plaintiff in- 
troduced his testimony and rested, and defendant introduced 
its testimony and rested; the cause was areued to the jury by 
counsel upon either side and the jury was charged upon the law 
of the case by the Court, and thereupon retired in charge of a 
sworn bailiff, to consider its verdict, and said jury, after duly 
considering the same, did on the 22nd day of December, 1911, 
return its verdict wherein and whereby it did find in favor of 
plaintiff and against the defendant, and assessed the plain- 
tiff's damage in the sum of $4,262.00. 

IT IS ORDERED, ADJUDGED AND DECREED that 
plaintiff do have and recover from defendant, judgment in 
the sum of $4,262.00 and for his costs and disbursements here- 
inafter to be taxed, for al! of which let execution issue. 

DONE IN OPEN COURT this 15th day of February, 1912. 


C. H. HANFORD, Judge. 
Indorsed: Judgment: Filed in the U. S. District Court, 


Western Dist. of Washington, Feb. 15, 1912. A. W. Engle, 
Clerk. By S., Deputy. 


In the District Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, 5} 
Plaintiff, 


VS. No. 1934. 


| 

| 

STONE & WEBSTER ENGINEERING | Stipulation. 
CORPORATION, a corporation, | 
Defendant. J 


IT IS STIPULATED by and between Herbert W. Meyers, 
attorney for the plaintiff, and Kerr & McCord, attorneys for 
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the defendant, that the time for filing and serving a bill of ex- 
ceptions in the above-entitled cause may be extended ten days 
and until the 25th day of March, 1912. 
Seattle, Wn., March 14th, 1912. 
HERBERT W. MEYERS, 
Attorney for Plaintiff. 
KERR & McCORD, 
Attorneys for Defendant. 


Indorsed: Stipulation. Filed in the U. 8. District Court, 
Western Dist. of Washington, Mar. 14, 1912. A. W. Engle, 
Clerk. By S., Deputy. 


In the District Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, ) 
Plaintiff. | 


VS. No. 1934. 


STONE & WEBSTER ENGINEERING Order. 
CORPORATION, a corporation, 
Defendant. J 


On the stipulation of the parties to this action it is by the 
Court 

ORDERED that the defendant is hereby granted until the 
95th day of March, 1912, to file and serve its bill of exceptions 
upon the plaintiff in the above-entitled cause. 


Cc. H. HANFORD, Judge. 


Indorsed: Order. Filed in the U. 8. District Court, West- 
ern Dist. of Washington, Mar. 14, 1912. A. W. Engle, Clerk. 
By S., Deputy. 
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In the Circuit Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, ‘| 
Plaintiff, | 
VS. | 
. No. 1934. 
STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, 


Defendaut. J 


PLAINTIFF’S PROPOSED AMENDMENTS TO DEFEND- 
ANTS PROPOSED BILL OF EXCEPTIONS. 


Comes now the plaintiff and proposes the following amend- 
ments to the proposed bill of exceptions in this cause, to-wit: 


ie 


In line 27, on page 1, add, after words, common law, “Mr. 
Kerr, in the other trial, made the objection and had us elect 
between the Factory Act and the common law.” 


ne 


In line 16, on page 2, insert after the word “machine,® 
“that he was not given any instruction about the gravel ma- 
chine when he went to work on the motor.” 


ITI. 


In line 18, on page 2, insert after the word “machine,” 

Q Was the machinery protected or guarded in any way? 

Mr. McCord: “I object to that as irrelevant, immaterial, 
incompetent, and they are not suing under the Factory Act 
and there is no requirement here that the machine should be 
guarded, if it was reasonable safe without it, and it is not a 
proper question it is irrelevant, immaterial and incompetent to 
show whether or not the machine was guarded. 

THE COURT: Are you contesting this point? Do you 
claim that it was guarded? 

MR. McCORD: No, sir; I do not claim it was guarded, but 
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I do not think they have any right to show whether or not it 
was guarded. 

THE COURT: If you object to the question on the ground 
that it ix leading I will have to sustain it. 

MR. McCORD: I object to it on the ground that it is lead- 
ing, irrelevant, immaterial and incompetent and not within the 
issues. 

THE COURT: 1 will sustain the objection. 

MR. MEYERS: May it please your honor, with an igno- 
«ant witness of this sort would your honor suggest how I could 


* x ee 


eet that fact out” 

THE COURT: Ask him to describe that machine. 

VR. MEYERS: The motor below? 

THE COURT: Yes. Now, I have played the school mas- 
ter here quite enough. 

MR. MEYERS: With an ignorant witness of this sort it 
is pretty hard at times not to lead him some. 

1¥. 

In line 21, on page 2, after the word “little” insert the word 

iaachine 
Ne 

Insert between lines 29 and 30, on page 2 

VR. McCORD: J ask that that portion of the evidence 
that refers to what Mr. Savage did be stricken. 

MR. MEYERS: We consent that that part be stricken, 
but the portion that says it was covered should remain. 

THE COURT: No, 1 will not strike that out, it may stay. 

MR. MecCORD: Which mache ig this? 

WR. MEYERS: This is the motor helow, where he was 
working. 

SE, 

In line 30, on page 26, strike the words, “how long,” after 
the first question mark, and snsert in lien thereof “What sort 
ick 

SABI 
In line 32, on page 28, before the word “work,” insert the 


word “his.” 
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VILL. 


Strike lines 9, 10 and 11, on page 40, and insert in lieu 
thereon : 


MR. MeCORD: I object to that as irrelevant, immaterial 
and incompetent under the admission. 

MR. MEYERS: Mr. McCord is making the objection that 
Mr. Kerr made, and your honor ruled with us on that point. 
I will read it to your honor from the record. It says here: 
“Q Mr. Savage, do you know whether the cog-wheels and 
machinery around the motor were guarded or not?” And 
then it says: “Mr. Kerr: I object to that as irrelevant, im- 
material and incompetent. (The objection is overruled and. 
an exception noted for defendant).” 


MR. MceCORD: Notwithstanding your honor's ruling at 
that time, I think it wholly immaterial what this other ma- 
chine was and how it was constructed and what method was 
used in its construction. The question is whether this ma- 
chine was the cause of this injurv or whether this was not a 
safe place. That is the only ground of negligence, as I under- 
stand it. It does not make any difference as to the other 
machine. 


MR. MEYERS: In this case one of the allegations is te 
the effect that the company knew that this man was ignorant. 
Now if we show by a man who was foreman for the Stone & 
Webster Company at that time that he knew he was so lgnor- 
ant that he had to take some action, which we will bring out, 
it seems to me that it is the most salient feature in the case. 
He was the foreman at the time, which I will bring out in a 
moment, and the man came there and reported to him and he 
was looking after the motor at the time as foreman. 


THE COURT: I suppose I overruled that objection on 
the other trial on the theory that that admission was ‘not in 
the record, but I will overrule the objection now. (Exception 
noted for defendant. ) 


Q Do you know whether the cogwheels of the machinery 
around the motor were guarded—the motor below?” 


STONE & WEBSTER ENG. CORP, 161 


IX. 


In line 5, on page 45, insert after the word “kinds” the 
following, “and had designed a namber of machines similar 
to the one in controversy.” 

K, 

Insert between lines 17 and 18, on page 46: 

Q Prior to the time of the passage of the Factory acl a 
ereat deal of the cog-wheels and shafting was left unguarded, 
wasn't it, in the majority of cases, around saw mills, and it 
was not guarded as a rule where it was open and where a man 
could see it—it was not customary prior to the passage of that 
act, to guard machinery, even in saw mills and manufacturing 
plants was it? 

A Yes, I must say it was; most constructing engineers 
generally regard it as necessary. 

@ but 1 say— 

A (Continuing)—and planned accordingly. 

Q I-say, it was the general rule to guard it prior to that 


time, was it? 
A I believe, according to my experience it was, ves. 
XI. 

Insert between lines 27 and 28, on page 46: 

Q Ina plant of this kind a man would have very Jha he tere 
casion to go up there, except to oil the machinery. 

A Well, he would have to go up there for a good many 
purposes; he would have to go up there to oil the machinery 
and probably there would be more or less belt troubles that 
he would have to attend to. 

Q He would not come in contact or come near this cog 
wheel except in oiling the machinery, would he, as a ee 

A Yes, as a rule. 

OF Sir’? 

# That is the rule, ves sir. 

Q You heard Mr. Savage say it was about four feet be- 
tween the bearings, didn’t you? 

A I don’t believe I paid any attention to his testimony. 

Q Assuming that he said that, and the eoo-wheel was 
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right in the center, and that would leave two feet to either 
side for oiling purposes, now there would be no occasion for 
a man to go above there— 

A—(interrupting) You say the shaft is four feet long? 

Q Yes. 

A Well, of course the shaft would take up a good deal of 
the space and would not leave much space for a man to get 
around. 


AIT. 


In line 2, on page 47, add “Of course it depends a good deal 
on conditions. I did not pay particular attention to that lift- 
ing apparatus there. They might have some trouble, due to 
the apparatus clogging at the point of discharge. It might be 
possible that a man would have to go up there to clear that 
sometimes.” 

Xx DE 


In line 32, on page 47, insert after the word objection, the 
following, “by stating that he thought that it was a photo- 
graph of the machine out there as it was at the time of the acci- 
dent, and that it was a photograph of either one or the other of 
two machines out there.” Also, in the same line, on the same 
page, after the word “that,” the words, “as far as he knew.” 


AN: 
In line 20, on page 48, after “A” (answer) insert, “as I 
remember this particular platform.” 
NW. 
Insert between lines 5 and 6, on page 50, the following: 
“@ I will ask you Mr. Sears if you had any familiarity with 
other gravel plants similar to this one in operation in this state? 


A Not exactly similar. No; this was an unusual place and 
required unusual methods of handling gravel.” 


XVI. 
In line 82, on page 50, strike the words, “sir, no.” 
ROWING 


Insert between lines 12 and 13, on page 51, the following: 
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“Q Do you know where any of the other employes of the 
company that were present at the time of this accident are 
now? A I was not at the accident, so I do not know who was 
tiere, 

NVITI. 

Insert between lines 31 and 32, on page 51, the following: 
“() (Mr. Mevers) Did you, on the oecasiou of the former 
trial, Mr. Sears, make a statement in answer to a question of 
this sort: ‘Q So that in oiling the bearing fartherest away 
from you what would be the distance he would be required to 
reach with his oi1? A About eighteen or twenty inches.—I 
think vou just made the statement that it was fourteen and 
one half—I just wanted to know whether or not vou made 
that statement? A Well, those distances I am giving you 
are from memory and approximately. I might vary three or 
four or five inches, and maybe six inches in giving my testi- 
mony. Q <And did vou, on the occasion of the former trial, 
in response to this question: ‘Q How close to it Mr. Sears 
—close enough so that he could see it? A Oh, ves, probably 
fifty or sixty feet... That is, the place where the men would 
pass in proximity to the gravel machine vou just now said ten 
or fifteen feet—did vou make that answer? A Well, I would 
like to know the question. Q (Reading) ‘Q How close to 
it Mr. Sears—close enough so that he could see it? A Oh. 
ves probably fifty or sixty feet.’ 


NLS. 
In line 26, on page 52, insert after the word English the 
words, “very brokenly.” 
XX. 
In line 5, on page 53, after the word elevators, add, “that 
he does not put those machines up but just sells them.” 


ANI. 


In line 10, on page 53, strike the words, “and that was all 
the evidence in the cause," and insert in lieu thereof: Dr. 
Bruce Elmore, a witness on behalf of defendant, testified, that 
he had been a surgeon for about ten years, was a graduate of 
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Columbia University that he was the first medical attendant 
upon plaintiff after the accident. “Q > What did vou do with 
him after you found him? <A JI knew the nature of the in- 
jury, that is it had been telephoned down so J at once, with my 
assistants prepared him and examined the arm and found 
that it was almost completely severed, there was practically 
nothing left but a little skin that held the arm to the shoulder, 
so I did a complete amputation a few inches below the joint. 
() How far below the shoulder joint? A I think it is about 
two inches of bone that is left, I can only state from memory. 
The witness testified further, that there were a number of 
abrasions, not many and not severe on the face, head and 
breast, that he had complete charge of plaintiff from that time 
on, that he was present at the meeting between M1. Sears, Mr. 
Roberts, and plaintiff, in the White Building, that he engaged 
in the conversation. Upon cross-examination the witness tes- 
tified as follows: Q (Mr. Meyers) Doctor, in the former 
trial you were asked this question, (reading): ‘Q From your 
experience as a physician and surgeon and havine performed 
that operation and treated the plaintiff until August, what 
would you say as to whether there would be any ill results fol- 
lowing from the loss of that arm, other than the loss of the 
arm itself, any constitutional injuries resulting from it. A. 
In very few cases would there be any.’ Now, were you asked 
that question and did you give that answer? A I presume 
so. QQ. And were you asked this question (reading): ‘Q 
Doctor, vou would not say that Eli Melovich, here had not suf- 
fered any pains in his chest or had any ill effects so far as that 
wound is concerned, in coming in contact with the cogs, would 
vou? A [ don’t understand the question—he had pain cer- 
tainly, and you were asked this question (reading): ‘Q Dr. 
I show you a scar here—is that approximately where the cut 
or abrasion you mentioned was? A Why, I think so—I 
know it was on the face’-—did vou make that statement? <A 
I presume I did. Q And did you give this testimony (read- 
ing)? ‘“Q There was considerable blood flowing from that 
wound, was there not? A Oh, yes’—did vou make that an- 
swer? A IT remember saying there was blood all over. Q 
‘Considerable blood flowing from his arm and also his faee. 
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A Why, he was covered with blood’—did you make that an- 
ercr A Yes. 

And now in due time, the plaintiff subinits the foregoing 
as his proposed amendments to the defendant's proposed bill 
of exceptious herein, and prays that the same may be allowed. 

Dated this Ist dag of April, 1912. 

HERBERT W. MEYERS, 
Attorney for Plaintiff. 


The foregoing proposed amendments are allowed, except 
those disallowed as indicated. 
C. H. HANFORD, Judge. 
May 3, 1912. 


Copy of within proposed amendments to proposed bill of 
exceptions received and due service of same acknowledged this 
mas or April, A. D. 1912. 

KERR & McCORD, 
Attorneys for Plaintiff. 


Indorsed: Proposed Amendments to Proposed Bill of Ex- 
ceptions. [Tiled in the U. S. District Court, Western Dist. of 
Wersiimeton, Apr. 2,1912. A. W. Engle, Olerk. By S. 


In the District Court of the United States for the Western 
District of Washington. Northern Division, 


ELI MELOVICH, | 
Plaintiff, 


VS. No. 1934. 


STONE & WEBSTER ENGINEERING | Stipulation. 
CORPORATION, a corporation, | 
Defendant. ) 


IT IS HEREBY STIPULATED and AGREED by and be- 


tween the parties hereto by their respective counsel unde7- 
signed, that the Bill of Exceptions in the above entitled mat- 
ter may be taken up and settled on this the 2nd day of May, 
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1912, the giving of notice for the settlement of the same being 
hereby expressly waived. 
HERBERT W. MEYERS, 
Attorney for Plaintiff. 
KERR & McCORD, 
Attorneys for Defendant. 


Indorsed: Stipulation. Filed in the U. 8S. District Court, 
Western Dist. of Washington, May 2, 1912. A. W. Engle, 
Clerk: By S., Deputy. 


In the United. States Circuit Court for the Western District of 
Washington. Northern Division. 


ELI MELOVICH, | 
Plaintiff, | 


VS. No. 1934. 


STONE & WEBSTER ENGINEERING Certificate. 
CORPORATION, a corporation, | 
Defendant. J 


This matter coming on this 2nd day of May, 1912, and the 
Court having read the plaintiff’s proposed amendments to de- 
fendant’s proposed bill of exception and having stricken out 
on the original the portions which the Court deemed not proper 
as a part of the proposed bill of exceptions, the Court certifies 
that the remaining portions of the plaintiff's proposed amend- 
ments are and should by right be a part of the bill of excep- 
tions and the Court certifies them as such, the same to be 
“made a part of defendant's proposed bill of exceptions, and 
to be certified to the Appellate Court as a part of said pro- 
posed bill of exceptions. The Court has stricken and disallows 
the portions stricken out by him and allows plaintiff an ex- 
ception to said ruling. 

C. H. HANFORD, Judge. 

Indorsed: Certificate. Filed in the U. 8. District Court, 


Western Dist. of Washington, May 3, 1912. A. W. Engle, Clerk. 
By 8., Deputy. 
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In the District Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, . 
Plaintiff, | 
VS. 


STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, | 
Defendant. J 


No. 1934. 


ORDER SETTLING BILL OF EXCEPTIONS. 

This cause having been brought on regularly before the 
Court on this the 3d day of May, 1912, upon the application 
of the parties hereto for the settling and certifying of the Bill 
of Exceptions lately filed herein, and the time for the filing, 
settling and certifying of said Bill of Exceptions having been 
duly extended by orders of the Court and by the stipulations 
of the parties until and including this day and the parties 
having agreed together to submit to the Court the proposed 
Bill of Exceptions and proposed Amendments to said proposed 
Bill of Exceptions and all of said amendnients so far as are 
proper having been embodied in said proposed Bill of Excep- 
tions as originally filed by amendment thereof. 

THEREFORE, on motion of Messrs. Kerr & McCord, the 
defendant’s attorneys, it is ordered that said proposed Bill of 
Exeeptions heretofore filed by the defendant in this cause as the 
same now stands amended as aforesaid, be and it is hereby set- 
tled as the true Bill of Exceptions in this cause and the same 
as so settled be now and here certified accordingly by the un- 
dersigned Judge of this Court who presided at the trial of 
this cause and that said Bill of Exceptions when so certified 
be filed by the Clerk. 

Done in open Court this the 8d day of May, 1912. 


C. H. HANFORD, Judge. 


Indorsed: Order Settling Bill of Exceptions. Filed in 
the U. S. District Court, Western Dist. of Washington, May 3, 
fee es. WY. Ensle, Clerk. By S., Deputy. 
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United States District Court, Westeru District of Washington. 
Northern Division. 


ELI MELOVICH, ) 
Plaintiff, | 
VS. 


STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, | 
Defendant. J 


No. 1984. 


DEFENDANT'S PROPOSED BILL OF EXCEPTIONS. 


BE [T REMEMBERED, that on the 20th day of Decem- 
ber, 1911, the above entitled cause came on for trial before 
the above named Court and a jury duly empaneled, the Hon- 
orable C. H. Hanford, Judge presiding, the plaintiff appear- 
ing by his attorney, Herbert W. Meyers, Esq., and the defend- 
ant appearing by Messrs. Kerr & McCord, and the following 
proceedings were had: 

Mr. Mevers made a statement to the jury on behalf of the 
plaintiff. 

MR. McCORD: Myr. Meyers, are you proceeding at com- 
mon law or under the Factory Act? 

MR. MEYERS: Common law. 

MR. MeCORD: I simply wanted to know whether you sue 
under the common law. 

MR. MEYERS: Yes. 

ELI MELOVICH, the plaintiff, thereupon testified in his 
own behalf as follows: 

That he resided on July 12th, 1910, at Seattle, Washington, 
and on that date was working for the defendant at Snoqual- 
mie; that he had been working with pick and shovel, but that 
his regular work at the time he lost his arm was running a 
motor down on the ground; that he had done no kind of work 
on machines and had not seen a gravel machine, except the 
one referred to in the complaint, and that he did not know any- 
thing abont the parts of any machinery or about concrete 
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mixing machinery. ‘That he had never taken any machines 
apart; that he had been working on the motor about three 
weeks before he wag hurt; that he had been up on the gravel 
machine referred to in the complaint two or three times before 
he was hurt. That the motorman instructed him a little about 
the break—the motorman on the motor machine; that he was 
not given any instruction about the gravel machine when he 
went to work on the motor; that he was sent up on the 
machine by the boss to grease the machine. 

@ What was the condition of the motor below that you 
were working on, when you were working on it? 

A There was a little house covering for it below and it 
was just like running this break on a street car, 

( Could you see the wheels of that machine When you 
were working around it? 


gravel 


A Well, to answer that question, he says the time he went 
to work there Mr. Savage came there and covered that wheel— 
a man named Savage. 

@ It was covered? 

A Covered on the day I went to work there. 

Q Tell the jury, as nearly as you can remember, about the 
platform on the gravel machine and about the machinery on 
the top of that platform. 

A It was about three feet wide, he should judge, and about 
five feet long and on that stood the machinery and wheels and 
belt and a little motur—he can’t tell unless he has something 
to describe it on, he says. 

Q What is that, if you know? (showing photograph te 
witness ). 

A This is the machine that cut off his arm. 

Q Were you present when that picture was taken? 

Ee Les, 

Q About when was that taken? 

A <A short time after the accident 
the hospital. 

(The witness identified another picture of the machine. ) 

Q Tell the jury in your own language about the machin- 
ery up there and the platform handing Exhibit “.A" to the 
Witness). 


after he came out of 
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A Right in there is the platform, at the letter “C.” Right 
in that dark shed, he was right inside, he says. 

Q The dark shed marked “B” is where he was at the time. 
Now show the jury how you got up there. 

A There is steps going up there and he climbed up that 
ladder—well, half the way up he could climb up, and the other 
half of the way he said he would have to lean away back in 
order to get in. 

Q Show the jury how you had to lean in gcoing up, 1 
reaching the platform; what do you mean? 

A Well, he just says that he went up half ways that he 
could go up straight and then he would have to lean back, he 
said, to get on that. 

Q When you went in the platform, just before oiling, did 
you approach the platform forward or backwards? 

A It is not built so he could go in straight up the ladder 
__he would have to turn his body back in order to get in there. 

Q Show the jury how you oiled the wheels, if vou did oil 
them—show the jury, tell them about that—show the jury just 
how you oiled the wheels and the cogs—show them here; 

A The belt came right up to my back. 

Q Which belt? 

A This belt right there (showing). 

Q The belt marked “D.” Now when you got your arm 
cut off where were vou standing? 

A Right in the center and that belt was right at the back 
of his neck; right up his back, and this track wheel where the 
huckets are, he had to reach over to oil this bucket and this 
cog-wheel on the outside—he had to reach over there. 

Q Why did vou reach over? 

A There was boards nailed so that it did not allow you 
vo any farther. The platform was small. 

Q Can you point to where the boards were that you say 
kept you from getting any farther over, when you were oiling 
that wheel? 

A That far. He said he could not go any farther than 
tia 

Q Plaintiff points to “BE,” which he says is the platform 
which prevented him from going any farther towards the— 
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MR. McCORD: He didn’t say “platform.” 

MR. MEYERS: He said boards which prevented him from 
going any closer to the buckets. 

Q When the wheel was going around, could you see the 
cogs? 

A It goes fast like the wind is blowing and you could 
not see it. 

Q Ait the time you had your arm taken off was that cog 
wheel in any way guarded? 

(Objected to and objection sustained.) 

Q What was the condition of that cog-wheel at the time 
you had your arm cut off, Eli? 

A He says there was no covering on it at all; no guard 
on the wheel. He could see it after his arm was taken off. 

MR. McCORD: I move to strike that out ag irrelevant, 
immaterial, incompetent and not within the issues. 

(Motion denied. Exception noted for defendant. ) 

Q Tell the jury what kind of an oil can you used? 

A Well, he said it was about one foot long and half of 
it was the oi] can and half of it was the spout. 

Q Who gave you that can? 

A The bookkeeper. 

@ When you were oiling the wheels you were looking to- 
ward the enclosure or out towards space—toward the wheels? 

A He stooped over with his arm to put the oil on the wheel 
and he was watching to see where he was putting the oil. 

Q Were you just as close to the wheels as it was possible for 
you to get at the time vou were oiling them? 

(Objected to and objection sustained. ) 

Q Have you seen that gravel machine since vou had your 
arm taken off, and if so, how many times? 

A Yes, sir; four or five times since he had his arm taken 
off. 

Q Was there anything to the right of the boards which 
vou spoke of and which you marked with the letter “E,” to 
have prevented the extending of that platform? 

(Objected to and objection sustained.) 

MR. MEYERS: I simply want to draw out the fact that 
he has seen the machine a good many times since then, and 
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whether or not there was anything to prevent that platform 
from going out farther. 


THE COURT: You have no right to assist him with such 
leading questions as that. And you are assuming a burden 
there that you do not have to assume of proving a negative. 

MR. MEYERS: The unsafety of the place was the only 
idea. 

THE COURT: Well, if they offer any evidence here to 
prove that it was impossible to construct that machine differ- 
ently, vou will be allowed, perhaps, to rebut it. 

() With reference to this picture (plaintiff’s Exhibit “A”) 
where was the motor on which you were working at the time 
or just prior to the time when you lost your arm? 

A The gravel machine was about fifteen feet above the 
motor machine, right by the track. 

Q Where would that track run on this picture—Exhibit 
“A“—it is not on there but where would it run with reference 
COMChIS] pIeciure? 

A The track ran from the power house and the motor 
was down on the ground, about from here to where the last 
seat of the jury would be—the gravel machine would be there 
from the track, and that was the lower part of the motor ma- 
chine (showing)—that is where they loaded the cars and that 
is where the motor ran. 

@ Was the machinery running when you were oiling it? 

A Yes, sir; if it didn’t run it would not take his arm off. 

Q Were you ever told anything about stopping the ma- 
chinery the cogs? 

(Objected to and objection sustained. ) 

MR. MEYERS: It might be all right for them to have 
oiled it when they were not running, but when they were run- 
ning the question was, were we told anything about stopping 
the machinery to oil it? 

THE COURT: It is objected to on the ground that it is 
immaterial. Now it is immaterial under this pleading what 
he was told and what he was not told, except that he was told 
to do that work—you can prove that. I will sustain the ob- 
jection. 
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( When you were up there oiling the wheels, Eli, where 
was your boss? 

MR. McCORD: = T object to that as irrelevant, immaterial, 
incompetent, and for the further reason that he has already 
answered where he was, and it is immaterial where he was. 

(Objection sustained. ) 

Q Could your boss have stopped the machinery that con- 
troHed those wheels when you went up? 

MR. MeCORD: I object to that as irrelevant, immaterial 
and incompetent. 

(Objection sustained. ) 

Q How long did it take you to oil those wheels? 

A Two or three minutes. 

Q Was your car motor running or idle when vou oiled the 
cogs? 

MR. McCORD:. I object to that as immaterial. 

(Objection sustained. ) 

MR. MEYERS: The fact whether the work he was en- 
gaged on was being neglected when he went up would have a 
bearing on the conditions up there and as to his coming back 
and his duties. 

THE COURT: Why, I suppose there are a thousand things 
that might have had a bearing on it, but we cannot spend the 
time to chase around after everything that might have had a 
bearing—it is not alleged in your complaint that it did have 
a bearing, 

AM. MEYERS: Only in a general way. 

THE COURT: It is not materia) and it is not important 
enough to spend time on. 

MR. MEYERS: If we had put all the allegations in they 
would have made a motion to strike—we merely made the gen- 
eral allegation. 

THE COURT: They are not necessary to make out the 
case, 

Q Point out on the picture, Eli, and show the jury where 
it was that your arm got caught, if it did get caught? 

ey fe was standing at the letter “B,” and that belt was 
right at the back; that little wheel was the one—the letter “D” 
—he was putting oil in this place (showing). 
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© In the box near the wheel marked “F’—now where was 
vour arm caught? 

A He sees the big wheel; he says he can’t see the little 
one—it is in there some place (pointing). 

© Point out about where that place was. 

A There (pointing). 

Q Right here where I am putting the letter “M” is the 
place that the witness says. 

MR. McCORD: Tsuggest that you let him testify. You can 
mark the letter if you wish, but let the witness do the testi- 
fying. 

MR. MEYERS: The witness pointed to where I put the 
letter “M.”? 

MR. McCORD: TI suggest that the stenographer can see 
where the witness is pointing as well as you can. 

MR. MEYERS: The stenographer has his hands full; he 
has a hard job of it. 

MR. McCORD: Well, they are sworn and you are not. 

MR. MEYERS: The plaintiff points to the letter “M” as 
the place where— 

MR. MeCORD: I object to that; let the witness point him- 
self and not have the counsel testify. 

MR. MEYERS: He has done so. 

MR. McCORD: Let him do it. 

MR. MEYERS: Is there any objection to the jurors taking 
some of these pictures and examining them? 

THE COURT: Have thev been offered in evidence? 

MR. MEYERS: Yes, they have been offered in evidence. 

THE COURT: The jury may use them. 

Q Point out on plaintiff’s Exhibit “B-1,” on this picture 
(showing) where it was that vour arm was caught. 

THE INTERPRETER: Now he is pointing right there 
(pointing). 

MR. MEYERS: The plaintiff points to the letter “B” on 
plaintiff?’s Exhibit “B-1” as the place where his arm was caught. 

@ Can you see on this picture the small cog that ran into 
the large one that cut your arm? 

A It was covered afterwards so that he is not able to 
see it. 
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MR. MeCORD: I move to strike out the answer as an in- 
direct way of attempting to put in something that is immia- 
terial and prejudicial. 

MR. MEYERS: I grant that it may be stricken, 

THe COURT: Strike it out. 

Q Tell the jury how much space there was between the 
different pieces of machinery on that platform—how much 
space there was for you to move about it. 

MR. MeCORD: I object to that as immaterial, incompe- 
tent, irrelevant and leading. | 

MR. MEYERS: It goes to the safety of the place. 

THE COURT: I will overrule the objection. 

(Exception noted for defendant. ) 

THE INTERPRETER: I will have to ask him that ques: 
tion again, because he goes on to describe the whole machin- 
ery—I will have to tell him to answer one question at the time. 

MR. MecCORD: All right. 

Q ‘ell the jury how much space there was between the 
different pieces of machinery on that platform—how much 
space there was for you to move about ines 

A There was no room to turn around in; he has to stand 
in one spot to oil, the platform was so small. 

MR. McCord: I moye to strike that out as a conclusion 
of the witness; he says he went on the platform and he was 
asked how much space there was to turn around, and he gave 
the size of the platform, and it was for the jury to determine 
whether there was room to turn around there or not and I 
move to strike it out as stating a conclusion. 

THE COURT: The motion to strike is denied. An excep- 
tion is allowed to the defendant. 

A About one foot from the belt to the track wheel. 

Q How's that? 

A About one foot, I should judge, from the belt to the 
track wheel. 

Q Ask him about the top of the platform, I mean, and not 
the ground. 

A At the top of the platform. 

Q Where the different pieces of machinery were? 

A. Yes, where the gravel machine was, between the wheels 
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about one foot, and about another foot between that wheel and 
the other wheel, and the other wheel there was a box to be oiled 
about half a foot from the wheel and he had to reach over there 
and that is why his arm was taken off. 

MR. SicCORD: I more to strive out the latter part of 
the answer as to why his arm was taken off as irrelevant, im- 
material and incompetent and it is for nhe jap, 

(Motion denied. Exception noted for defendant. ) 

Q. Show the jury just how sour arm was caught and just 
Where it was caught, 

A He went up on top and as he reached over in to put the 
oil in the bucket it caught his arm. 

() Where did the cog catch your arm? 

A Right here (showing) in the back there—the seam in 
the back of the arm. The track was right in front of him and 
it caught him there. 

Q Show us again? 

(Witness does so. ) 


Q How far from your shoulder was the place where the 
cog caught your arm? 

A It caught him right there in the back there and tore it 
right off. 

MR. MEYERS: Plaintiff points to a place about three or 
four inches from his shoulder as the place where the cog 
caught his arm. 

Q How did you get your arm out of the wheel? 

A The boss, Slim, helped to take it out and the gentleman 
by the name of Sam Markovich. 

( How long were vou in the hospital? 

A About four weeks. 

Q Tell the jury all about your injuries and what pains 
vou had as the result of the accident. 

A He says they were about thirty minutes getting him out 
of the machine and he says there was three or four helped him 
down and then he went to the hospital—they took him to the 
hospital at North Bend and they operated on him and took 
his arm off. 

Q Take off your coat, Eli (witness does so). How much 
of a stump have you got therewich? 
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A About two inches, he says. 

Q Tell the jury just all about vour injuries now. 

A He says he could show you by unfastening his shirt, 
the sear; he is taking his necktie off. 

Q Tell the jury now just— 

A He says he was cut on the forehead and on the side of 
the face—torn—and this scar here—he was torn open, he said, 
here (showing) on this scar and away down on the right side, 
and all the way down it shows scars and in the back of the 
shoulder it shows scars, 

Q How about vour head; did it hurt your head in any 
way? 

A The little track wheel cut off his arm and the big track 
wheel tore his face off; he says it opened it up there. 

Q The after cog-wheel? 

A Yés. 

Q Tlave vou sears in your head? 

A Yes, he says it was all cut through there. Here, he 
says, it is a scar on the head right in front (pointing). 

Q What pains do you have now, if any, as a result of the 
accident? 

A It pains all the time; he says he is feeling like as if 
that arm remains hanging there and that side pains him all 
the time, he says. 

Q Which side? 

A The right side, he says. This side always feels that it 
is bound tight and numb, dull feeling. 

Q Do you have any pains in your right side, aside from 
the arm? 

A Do you mean the left side? 

Q The right side. 

A He says sure that it pains him. 

@ Did the accident in any way affect your eating? 

A He says sure that it does, he can’t cut his meat. 

() I mean directly after the accident, did it in anv way 
affect your eating? 

A For seven days he didn’t eat anything and for twelve 
days he could not sleep—he did not sleep at all on account of 
his legs swelling up so. 
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Q Did both of your legs swell up? 

A Both of them—both legs were swollen up so that he 
could not move them without the assistance of his hand to 
move them. 

Q Did he say anything about sleep? 

A He said he could not sleep for twelve days and nights. 

Q What wages were you earning when you got hurt, Eli? 

A Three dollars a day. 

() Are you working now? 

A He does not work any now. 

Q Why not? 

A He said he went around to work to several different 
places, but they said there was too many men without work that 
had two arms, he said, not men with one arm. 

Q What work can you do now? 

A. He says he don’t know whether he can do anything, as 
well as they didn’t give it to him. 

Q Can you feed yourself and cut your own meat? 

A He can't, he says. 

Q Can he lace his shoes? 

THE COURT: I want the jury to take notice of those 
questions—the witness is not giving any testimony when he 
is asked leading questions like these. 

MR. MEYERS: It will take the witness a week if I don’t 
lead him—these questions were not objected to at the last trial. 
I will go ahead and ask him the other questions, but it will 
take three or four days and I want to get through, if possible, 
as soon as we can. 

THE COURT: Ihave never seen a trial shortened by mul- 
tiplying questions. If you keep on here you can think of a 
eveat number of things he can’t do—you are asking him whether 
he can do this and do that and do the other thing—it is just 
a question of how long the Court will indulge you to ask this 
kind of questions. 

Q Had you been working steadily before you were hurt, 
Eli? 

A Yes, all the time. 

Q Were you healthy before you got hurt? 

A )6Yes, always. 
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( Before you lost your arm were you right or left-handed? 

A Right-handed, 

Q Did you haye any trouble in using your left arm? 

Exe) CS, 

Q Are you married or single? 

A Married and have got two children, he said. 

Q Prior to losing your arm were you kept from your work 
by reason of any poor health at any time or by reason of any 
accident ? 

MR. McCORD: I move to strike out the answer of the wit- 
ness as to his having a wife and two children. [ thing it is 
wholly immaterial. 

MR. MEYERS: It may be stricken. We have no objection 
to that. 

Q Did you ever see any one go up to oil the gravel ma- 
chine before vou did? 

(Objected to and objection sustained. ) 

() Did you ever see any one get hurt on the gravel machine 
before that? 

(Objected to and objection sustained. ) 

Q While you were working for the Stone & Webster Com- 
pany did you work every day or only some days? 

Mk. McCORD: I object to that as irrelevant, immaterial 
and incompetent. 

THE COURT: JI will sustain the objection. 

MR. MEYERS: The question of the man’s making $3 a day 
and the amount he will lose in the future is a proper element 
of damage. If they worked Sundays and holidays and all the 
time, as is not customary in some places, I think it would be 
material. The jury might think, perhaps, that they were not 
working Sundays, but he always worked Sundays. I say this 
because the witness cannot understand me. 

THE COURT: TI will sustain the objection. 

Q If you were standing over as far to the right of the 
gravel machine as you conld get, what wheel would you be 
in front of? 

MR. MeCORD: I object to that as irrelevant, immaterial. 
incompetent and leading. 

(Objection sustained. ) 
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MR. MEYERS: The only thing is that the pictures which 
we have been able to get are not as good as they might be and 
it is so dark in there that the jury would not be able to under- 
stand exactly where he would be unless they knew which wheel 
he was in front of. 

THE COURT: He has testified as to the situation there 
and the circumstances. Now it does not help your side of the 
case to dissect and mince and pulverize this testimony by min- 
ute cross-exanmination. Myr. McCord will do that for you enough. 

MR. MEYERS: They will do that and will leave a wrong 
impression. 

THE GOURT: Let him state a fact in its simplicity; it 
has weight and force and the jury can comprehend it. It only 
confuses it to make a prolonged cross-examination of your wit- 
ness—it weakens his testimony and takes time. I think you 
have cross-examined him enough. 

MR. MEYERS: I was trying to elicit testimony to help 
the Court and the jurv—that is all, Your Honor. 


CROSS-EXAMINATION. 

MR. McCORD: 

Q Take these two chairs and turn them towards each other 
this way and this pointer lying across the backs of the two 
chairs, and I will ask vou to state if this pointer does not rep- 
resent the shaft on which the cog-wheels that ran this machin- 
ery were fastened or attached? 

A These are the steps, the posts. 

Q Like these posts of the chairs? 

A The timbers, but here, he said, the track wheel was there 
and the belt was on the end and the bucket wheel was there 
(showing) and the buckets were on the end—it is longer than 
this. He reached from here up to put the oil in the bucket. 

Q I want to know how was the shafting fastened to these 
posts. Did they have bearings? 

A By shaft—this is the shaft (pointing). 

Q That is the shaft—this stick that I point out is the shaft 
—is that right—and the shaft fastened on the post, with one 
bearing on the left and one on the right, wasn’t it? 

A Yes, sir, one on each side. 
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Q Fastened with bearings, and the shaft revolved in those 
bearings, did it? 

A And another shaft over there. 

Q Now then, you had the cog-wheels right in the center of 
this shaft, in this open space? 

A Yes. 

Q@ How many cog-wheels were there? Two? 

A Two, one big one and one little one. 

Q Where was the little one located with reference to the 
bicsone? 

A The small one was there and the big one went around 
that way (showing). 

Q They were right side by side, were they—you answer 
that question. Were the cog-wheels side by side or where were 
ena: 

A The big one is up above the small one. 

Q Both cog-wheels were on the same shaft, were they? 

A No. 

Q Where were they—on the same shaft? 

A One over here on one shaft and one on this shaft. 

Q Which one was the big cog-wheel on? 

A On this side. 

Q On the side farthest away from you? 

A Yes, the one farthest away. 

Q And the smimall cog-wheel was the one next to you? 

A Well, they were right close together. 

Q How far apart were they? 

A No, there was no distance between them, because they 
were right together. 

Q Both on the same shaft? 

A No, not on the same shaft; one on the other shaft—one 
shaft here and the other shaft here ran the large cog-wheel. 

( You were facing it, were you? 

Dee es: 

Q <And both the cog-wheels were right square in the cen- 
ter between the posts, in the center of the platform? 

A He said he stood on the platform; of course it was here, 


he said (showing). 
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Q You were standing just as you are now, looking right 
at the center of those two cog-wheels, were you not? 

A He didn’t stand in front of them. 

Q Well, they were both right in the center of the shaft, were 
they not, and right in the center of the platform? 

A He says if you pull him around there he can’t show 
you anything—he said he could not tell you just how he stood. 

@ You answer my question now ; that is what you are here 
for. I want to know whether the cog-wheels on these shafts 
were right in the center of the platform or not. 

A No, there is no platform goes out there at all. He stood 
in the center of the platform—the platform was on the other | 
side. 

Q You were standing on the platform ? 

ues: 

@ And the cog-wheel was right in the center of the shaft 
and you could stand right in front of it, could you not? 

A One smaller one and one larger one turning in front of 
him. 

() How far was it from one post to the other? 

A About four feet. 

Q About four feet, was it, from one post to the other, 
Where the bearings were attached? 

A About four feet—it could not be more. 


Q How far was it from the platform up to the shaft, or 
up to the wheels? 


A About four feet. 

(Q About where on your body? 

A About where he points to (showing). 

Q The platform was four feet Wide, was it? 

A Well, about three feet wide, but there was no platform 
where the small wheel was, 

(2 How far towards you—you were standing on the side 
where you are now—what was the size of the platform on 
which you were standing up to this point (showing) ? 

A About three feet wide and about four or five feet Jong. 

Q Now, vou came up here on the day you were hurt and 
oiled the right bearing first, did you? 


A One here and one here, he said—the shaft and that is 
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the first point he threw oil on (showing), and he came over 
here and he put some oil there (showing), and he reached 
over here to oil this one when it caught his arm and took his 
arm Off. 

Q You had oiled the one on the right-hand side, both bear- 
ings on both shafts? 

peeves, sir. 

Q And then did you reach across from here to oil this 
bearing over there (showing) ? 

A There was no way to get past over there and he had to 
reach into here. 

Q@ As I understand you, you oiled this bearing and then 
this one over on that side and then you came over on that side 
of the cog-wheels, did you? 

A Yes. 

Q Now, where were you standing? 

A Yes, he oiled that one and then he held back his clothes, 
reached over and oiled this one. 

Q So that you walked across the platform over to that side 
to oil the left bearing, nearest to you? 

A He said how could he walk—he can’t move around— 
there is no space to move around. 

Q Didn't you say it was four feet across this platform? 

A The shaft is four feet—he said how could there be a 
space—there is the motor and belts and all on that platform. 

Q Where was the belt? 

A On that side (showing). 

Q Jam asking vou from the point here, from the hearing 
to the bearing on the left, what was the distance in between 
there on the platform? 

A This is the track wheel—there is no platform. 

Q What was it you were standing on? Isn’t that a plat- 
form ? 

A About three feet, he said, putting all the machinery and 
all on that platform. 

Q The machine was over in that direction, wasn't it? 
Where you were standing was not the platform free so that 
you could walk across ie 

A There is no room to move around; he goes up on the 
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ladder and he stands right there and he has to stoop over 
there. : 

( I want to know the distance from the platform where 
you were standing, from one side over to the other. How wide 
Seu 

A About three feet. 

€ And there was not anything to prevent a man from 
walking across there, was there? 

A How could you move in there? 

Q You answer my question. 

| He said there is all boards nailed in there so that he 
could not go and walk on the platform. 

Q I want to know what was on the platform to prevent 
your walking from one side of the platform to the other? 

A The belt was there; there was only about three feet to 
stand and the belt on one side and as you come up the steps 
there was boards nailed. 

( Was there anything else but the belt which prevented 
your walking across from one side of the platform to the other? 

A The motor and the belt and pipes. 

(J Where was the motor with reference to the shaft, was 
it right underneath the shaft, or where? 

A What motor? 

@ I want to know what there was to prevent walking from 
one side of the platform to the other, except the belt—now what 
else was there? 

A Nothing more than the boards nailed that he could 
not— 

Q That was all, and then there was nothing except boards 
over on that side that prevented vou from going along over 
there, was there? 

A Just that the boards were nailed and the buckets came 
over there for the gravel. 

@ How did this wheel revolve—towards you? 

A Yes, sir, towards him. 

@ Now, there was not any danger in oiling this bearing 
here after you had oiled the bearings on the right side—both 
of them—there was not any reason yon could not oil this bear- 
ing without danger? 
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MR. MEYERS: May it please Your Honor, 1 think that 
Mr. MeCord is going a little far when he asks a man who has 
proven his ignorance his reasons for doing certain things. He 
can ask him whether he could have gone there—he said, prac- 
tically, what is the reason you could not do it safely? 

THE COURT: My. McCord is cross-examining, and he has 
the right to test the ignorance or intelligence of the witness 
by his questions—the jury will judge whether he is ignorant 
or intelligent. 

MR. MEYERS: (Addressing the interpreter) Tell him 
not to get excited, that he is all right among his friends. 

MR. McCORD: I don’t like that sort of a suggestion; I 
don’t think it is proper for you to make it in the presence of 
the jury and the Court. 

MR. MEYERS: I think any man would get nervous after 
awhile; I believe even you would. 

MR. McCORD: I don’t believe that is proper; you are im- 
pugning my cross-examination. 

MR. MEYERS: Not a pit. 

Q Now, I want to know when you oiled these bearings on 
the right-hand side, I will ask you what reason was there why 
you could not go across here and oil this hearing? I believe 
you said you did it. 

A He could not go over there on that side anyway at all 
to oil this bearing at all. He answers this question every time 
that way. 

Q J want to know where this shaft with the hearing here 
where the little cog-wheel is attached, the hearing on the left 
and the bearing on the right—and he looked right straight at 
it—I want to know whether he had any trouble with oiling that 
bearing? 

A He doesn’t know that it interfered with him any—he 
put the oi] there and then reached over there to put the oil 
there. 

Q You had no trouble in oiling that bearing on the shaft 
where the small cog-wheel was attached toe—you had no trouble 


in oiling that bearing? 
A He put the oil there and nothing happened, he said. 
Q It was perfectly safe to put that oi] in there, wasn't jhe 
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A He don’t know whether it was or not. 

Q Iam asking you now—it was perfectly safe, as you look 
at it now, for you to have put the oil in the bearing here on 
le Vent 7 

A He doesn’t know—he doesn’t know. 

Q You could see that cog-wheel revolving, could you not? 

-\ Sure he could see it. 

(Q You knew that if you got your hand on that cog-wheel 
you were going to get hurt, didn't you? 

A He didn’t know it—if he did he would not have gone 
up there for all America. 

Q You knew that wheel was revolving or rolling very rap- 
idly and if you got your hand in it you were going to get hurt, 
didn’t vou? 

A He didn’t know; if he knew he would have quit and went 
home. 

Q You have worked around the other motor and had been 
working there about three weeks? 

A Yes. 

Q And you knew when the machinery is revolving and the 
Wheel is revolving fast, yon know very well, don't you, Mr. 
Melovich, that if you got your hand on that revolving wheel vou 
are going to get hurt, or get your body on it? 

A He knew nothing about it. On the machines where he 
worked the cog-wheels were covered up there and he knew noth- 
ing about it. 

(2 You had seen wheels revolving all your life and you 
worked as a brakeman on a train, didn't vou? 

A There is no gravel machine in the power house and he 
doesn’t know about it. 

( Do you mean to tell the jury, or do you want them to 
believe, that you did not know and could not know whether 
there was any danger in coming in contact with a rapidly re- 
volving shaft with cog-wheels on it? 

A He does not know anything about it; he said he would 
rather have his hand today than all that machinery and things. 

(2 Do you tell the jury that you did not know, and did not 
know at the time vou were hurt that yeu would get hurt if vou 
got your hand tied up in a revolving wheel? 
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A He doesn’t know—he didn’t know. If he had known he 
would never have gone up there. 

@ You know very well if you got in contact with a wagon 
wheel that is going fast—if you stick a stick in it you know it 
is going to hurt you, don’t you” 

A He never did anything like that. 

Q You have described this machinery here with a great 
deal of accuracy; now, if it was safe to oil this bearing I want 
to know why it was not safe for you to oil that one across there 
(showing) ? 

A He said why wouldn’t it, because the big cog-wheel was 
voing in front of him, he says, sure it. is. 

Q Why did you try to avoid the cog-wheel? 

A How can he get back there when he had to reach over 
there to oil it? 

Q You didn’t raise your hand or deliberately put your hand 
into this cog-wheel, did you? 

PeeNo. le didn’t put it in there. 

Q Why didn’t you just reach across there—why did you 
pay any attention to the cog-wheel? 

THE INTERPRETER: I will have to ask that question 
again. He is telling about something else. 

A You can reach under—you can’t reach around lie ou 
have to reach over there that way. 

Q Did vou deliberately put your arm upon that cog-wheel? 

A He said, why should [ auswer that—he said I told him 
once if [ put my arm over there I w ould rather have my arm 
now than the whole of the United States. 

Q Answer my question; whether you did on purpose put 
your hand in that wheel, that revolving cog-wheel? 

A No, he didn’t put his hand in there. 

Q Why didn’t you put your hand in there deliberately, 
if you didn't know the danger? 

A Why should he put it in there; he s said he was only oil- 
ing the cog-wheels and not the cans over bene: 

Q When that wheel was revolving you did not put your 
hand on it hecause you knew it was dangerous and vou tried 
to avoid that revolving wheel, didn't you? 
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A He didn’t know—he didn’t know anything about it; 
if he knew he would not have went up there. 

Q You knew that that wheel was dangerous, that revolv- 
ing shaft was dangerous, and you tried to avoid it, didn’t you? 

A He said he didn’t know—he would not have went up if 
he had knowed. 

Q Never mind whether you would have gone up if you 
had known. I want to know if you did not try to avoid get- 
ting hurt on that wheel and tried to keep your clothes out of it. 

A Nobody told him anything about it, and he does not 
know. How could he? 

() Why did you say just now that you pulled your clothes 
away so as not to get it caught on the wheel, if you did not 
know that it was dangerous? 

A He said he didn’t pull his clothes, 

( You said a moment ago in your testimony—in your 
testimony just now—when you came over here to oil this that 
you pulled your clothes away and reached over so as to keep 
off the wheel? 

A It didn’t catch him down at the hand—it caught him 
right there (showing). 

() Didn't you try to keep your clothes off the cog-wheel ? 

A He didn’t have to—his jumper was tight fitting. 

Q Didn't you try to keep your clothes aw ay from the cog- 
‘eel? 

He was not careful—he didn’t know—he doesn’t know 
anything about machinery. 

(You didn't pay any attention to it—you just went to 
work recklessly and let vour ene! get loose and get caught 
in there deliberately, did you? 

A No, just went up there and he oiled the box aud went 
over in the corner and it caught his arm. 

() You could see this cog-wheel rey olving, could you not? 

A He could see it but not when it was going fast, something 
like the wind. 

Q You didn’t oil cog-wheels while they were in motion, 
did vou? 

-\ Two or three times he went up to oil it. 

Q You didn’t oi] the cog-w 


arines? 
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A No. 
Q How long was this can? How long a neck did it have 


A About one foot long in all. 

Q Did it have a crooked stem? 

A Yes, sir, the spout on the end was straight. 

() What was the distance between those two hearings? 
A. He doesn’t know—he didn’t measure them. 

Q <About how far? 

A He doesn't know. If he measured it he would know. 

Q Give me your best judgment? 

A There was a shaft here (showing) and a shaft here 
(showing). 

Q How far between them? 

A. He doesn’t know; he could not tell. 

Q It was light there when you went up—you could see 
plainly? 

A Yes, it was day time—he could see. 

Q It was perfectly light there, cals ul Ueeliee 

A. You could see well; it was day time, although it was 
boarded and it made a dark shade on it; the lamps were there. 

Q Why didn’t you oil the cogs while the machine was in 
motion? 

A You don’t have to put the oil on the cog-wheel that 
goes around. 

Q Do you mean to tell me that you didn’t know that there 
was any danger—if you deliberately put your hand in that 
revolving wheel you thought it would not hurt you, did you? 

A He doesn’t know—no, he would not have done anvthing 
like that—he would not have. 

Q J want to know whether you didn't know it was dan- 
eerous for you to deliberately put vour hand in that wheel. 
No, he doesn’t know anything about it. 

Then you didn’t think it was dangerous, did VOU, 

He doesn’t know anything about it and didn't know. 
Didn't vou testify in the trial of this case the last time 
that you knew it was dangerous? 

A He don’t remember—he don’t know that he Saicdiie 

Q Didn't you state in your former examination, the former 


Oro 
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hearing of this case, that you would not have put your hand 
in that wheel for any thing and vou would not be fool enough 
to put the oil can in that revolying cog-wheel? 

A Yes, he said he asked him and asked him and asked him 
and he said “I am not crazy enough to stick my hand in there.” 

Q You said you were not crazy enough to stick your hand 
in there—that was what you testified on the former trial? 

A He said that he remembered this way, that he told me 
to tell the lawver that anybody that had any sense would not 
put his hand in there. 

Q That is it exactly, and because you had some sense you 
would not put your nana in it either, would you? 

A I would not have gone up and he would not have put 
his hand in there if he knew it would have took his arm off. 

() And you would not be crazy enough to do that, as you 
said on the former trial, to put your oi] can in that wheel? 

eae didn t renee if he had known he would not have 
done it. 

Q You will now Say—you will not deny now, that vou knew 
that it was dangerous to put your hand around that whee] or 
Then 7 

A He said he will tell you a thousand times over he didn’t 
know there was any danger there, 

( You were not crazy enough to put your hands in that 
Wheel and nobody else would be crazy enough to put his hands 
deliberately on those cogs revolving around. 

A He said he is not crazy, exactly, but he said that is not 
his work and he knows nothing about it. 

@ And the reason you would not be crazy enough to put 
your hand on that coe-wheel is because vou knew it would hurt 
you if it did, wasn’t it? 

A He said no, he didn’t know it—he told You a thousand 
times he didn’t know it. 

Q Why did you say you would not be crazy enough to 
put your hand on that revolving wheel, if vou did not know 
that it was dangerous? 

A He said the lawyer put the question before him that way: 
“Why didn’t you put your hand im the wheel and he said 
that he was not crazy enough to do a thing of that kind. 
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Q And the reason that you were not crazy enough to do 
a thing of that kind is because you knew you would get hurt 
if vou did? 

A He didn’t know. 

Q Ask him that again, and 1 want an answer to that ques- 
tion and tell him so, wil] you? 

WR. MEYERS: Just a minute. The question in issue in 
this ease is whether in oiling this machine it was dangerous, 
and Mr. Kerr asked him the same question a hundred tiines— 

MR. McCORD: And I haven’t got an answer yet. 

THE COURT: I think you have dwelt upon it long enough, 
Mr. MeCord. é 

MR. McCORD: T want ananswer. He evades the question. 

MR. MEYERS: He said he didn't know it was dangerous, 
and he told you a thousand times it was not dangerous. 

THE COURT: After a witness has persisted in evading a 
question on cross-examination as many times as this witness 
has, vou have the right to argue to the jury that because he 
evades it he is not a reliable witness. It affects the credibility 
of the witness, but there is no need of persisting and spending 
time on it to force him to answer a question that le doesn’t want 
to answer. 

VR. MEYERS: You did not mean to get it in the record 
and before the jury that this man was evading anything, did 
VOU, 

THE COURT: The jury will judge of that. T am speaking 
of the general principle that when a witness evades and per- 
sists in evading a question on cross-examination, that that is 
an important fact for the jury to consider in weighing his evi- 
dence, in determining what degree of credibility to give to it. 

MR. MEYERS: If Your Henor meant this witness, I] would 
like an exception to that statement. 

THE COURT: The reporter took down what [ said, and 
you may have an exception to what I said. 

© Mr. Melovich, didn’t you on the former trial of this 
case, in answer to the following question, make the following 
answer (reading) : 

“What did vou mean a little while ago when you said to 
the jury that vou knew better than to put your hands in there 
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when you were putting the oil on the cog-wheels,” and didn’t 
you answer that question as follows? “Any crazy man would 
know better.” 

A He says he didn't have to tell him he was crazy; he 
says that he had to go up there and oil this machine or oil this 
box—he knew he had to do it—he was told to do it. 

Q You heard my question and I want to know, not what he 
is saying now, but whether or not he testified that Way at the 
last trial—I want vou to put it to him so that he will understand 
it—whether or not he so testified on the former trial of this 
case—whether he did or did not. Yon understand my question, 
do you? 

THE INTERPRETER: Yes. 

A He says that the lawyer asked him a hundred different 
times, or several different tines, why didn’t he put his hand 
in there and he said he told him he was not a crazy man: 

Q Ask him to answer me yes or no—did he testify that 
any crazy Iman would know better than to put his hand in that 
cog-wheel ? 

A Well, he is answering it the same way I gave it to you 
before. I can't get him to say ves or no. [asked him to answer 
it yes or no, 

MR. McCORD: I would like to have the Court instruct 
the interpreter to have the witness answer the question ves or 
no. Did or did he not so testify on the former trial? He per- 
sists in not doing so and I would like to have an answer to 
that question, because his testimony is here just as I have 
read it. 


THE COURT: I will let the other interpreter interpret to 
him what I am going to say to him now. 

THE OTHER INTERPRETER: I will try to; 

THE COURT: Will you tell him that on cross-examination 
when the attorney opposed to him is asking him a direct ques- 
tion that he must not go on talking about everything else but 
must answer the question directly, and when he answers it— 
whether he did or did not so testify—he must say “yes or 
must say “no.” Now tell him that he is required to answer 
this question that Mr. McCord is asking him directly. He 
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must say “yes” if it is true and “no” if it is not true. Now 
ask the question—put the question to hin. 

Q What did you mean a little while ago when you said 
to the jury that you knew better than to put vour hands in 
there where you were putting the oil on the cog-wheels, and your 
answer toit was: “Any crazy man would know hetter;” I want 
to know whether that question was asked him on the former 
trial, and whether his answer was: “Any crazy man wonld 
know better.” 

A Well, he is answering again. He says the lawyer got 
him so rattled he didn’t know what he was saving, and I asked 
him—I told him again in answering the question to sav yes or 
no, and he answered it the same way again, saving that the 
lawyer had asked him so many times that he got nervous, and 
he said “A crazy man would not do it.” 

Q Ask him if he answered the question that way again. 

A He don’t remember he said it. 

MR. MEYERS: Just at that point was where Your Honor 
instructed Mr. Kerr: “I don’t think vou should dwell on that 
point any longer,” and it was right when that question was 
asked in that manner. 

THE COURT: Did he understand the question, Mr. David? 


ie INTERPRETER, MR. DAVID: I think he did 7] 
think he understood it pretty well. Maybe it could be put to 
‘him a little plainer. 

MR. McCORD: Suppose you pnt to him this question— 

THE COURT: You may ask him that same question. 

MR. McCORD: (Handing transcript of former trial to 
the interpreter) There is the question right there—that ques- 
tion and the answer (pointing). 

(Whereupon the question is put to the witness from the 
transcript, by the interpreter. ) 

A Hesaid: “I didn’t mean it that way.” 

Q@ Ask him if he said it. 

A. He said he didn’t mean it that way, and he didn't answer 
whether he said it, except that he was telling the other lawyer 
not to ask him that many questions. 

MR. MEYER: Perhaps, Your Honor, I would be perfectly 


194 ELI MELOVICH Ys, 


willing if Mr. McCord so wishes it, to allow this whole record 
to go into the record in this case. 

THE COURT: Well, that does not serve the purpose. He 
is asking the questions on cross-examination to test the witness. 

MR. MEYERS: I will be perfectly willing to have this all 
conimioe the record in this case 

THE COURT: So that the jury will judge about his man- 
ner of giving testimony, whether his testimony is going to prove 
his case. But you have dwelt long enough on it, Mr. McCord. 

() How did vou put the oi] on the cog-wheels when you 
oiled them? 

A He never put it on the cog-wheels; he put it in the cans— 
in the boxes. 

Q Did you ever oil the cogs at all? 

A No, he didn’t put any in there—he said the boss did 
that. 

(Y Didn't you testify in the former trial that vou did put 
the oil on the cog-wheels as well as on the bearings? 

A He doesn’t remember if he did. 

QO Welle did you or didn te xem? 

MR. MEYERS: If he doesn’t remember, how cau he tell? 

Q Ask him now if he ever oiled the cogs on those wheels? 

A The boss went on there and put skid grease on there 
himself. 
© Did you ever oi] the coos al any time? 

A No. 

() How many times were vou up there, Melovich? 

A Three or four times before his arm was taken off. 

() How many days had you been oiling it? 

A When Slim was there he was there six days, he said. 

() You were up there every day for three or four days, 
Were you? 

A No, he hadn’t been up there all the time—just when 
ihey sent him up. 

(@ On how many different days were you up there? 

A Well, every other day he would send me up, that is, 
he didn’t go over there only just when he was sent up there. 

Q How many different days was he up there—I don’t mean 
how many times a day, but how many different days? 
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A He doesn’t understand me when [I ask him that ques- 
tion. 

Q Didn’t you have a conversation with Mr. Elmore and 
Mr. Sears and My. Roberts at the office of the company in 
which you stated that vou had oiled that machine eight or 
ten times a day for seven or eight or ten days, or something 
like that? 

THE INTERPRETER: I will have to ask him that again. 
He is going on to tell about some doctor taking him up to an 
office some place. 

Q Ask him if he didn’t have a conversation with Dr. Rob- 
erts and Mr. Sears and Mr. Ehnore? 

A Well, he says they had some men up there that didn’t 
speak very plain in his language and he was a different na- 
tionality, but just in a broken way, and he asked him ques- 
tions, but he was so sick and didn’t feel well and he answered 
the questions and he didn’t know what he was answering. 

Q What vou mean was that you took this man up there 
with vou, didn’t you? 

A No, he found him there at the office. 

() Who was it—do you know? 

A He doesn’t know him. 

Q Didn't Mr. Sears, the superintendent, offer to give you 
a job on several occasions? Just answer that yes or no. 

A He said that when he got up there Mr. Sears told him 
there was Eli, a boss at the mine, to go to work and he would 
give him work and give him a pile of money, 

Q I want vou to answer the question yes or no. Did or 
did not Mr. Sears offer to employ you at your old job at the 
same salary? Answer that yes or no. 

Ee Les. 

Q In this work vou were doing in running this motor you 
simply had to use your head and turn the lever on—that was 
all vou had to do except oi] the motor? 

A Well, he says that as long as there is two brakes that 
he has to use both hands. 

Q You oiled your own motor, the oue which you put in and 
had been running about three weeks, as you testified? 

Pe oust in the boxes, 
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() You oiled your machine, did you, at all times? 

Ve) kes. 

€ Was that motor like the motor that you were hurt on? 

A No. 

() What was the difference between them? 

A <Altogether different. 

() Tell me what the difference was? 

A Well, he says at the motor machine he could run that 
because it is just like running a street car. There is handles 
and he could run it easy ; and another thing, he said, Mr. Savage 
covercesiiis. 

(Were there any gears on the machine that you were run- 
ning? 

THE INTERPRETER: Iam afraid I don't know how to 
ask him gears. 

Q <Any cog-wheels on your machine? 

A Yes, sir, there was a cog-wheel and a small one, but they 
were covered. 

Q Did you oil these? 

A Yes, sir, in the box where it had to be oiled. 

() Did you oil the cogs themselves? 

A When he stopped the motor then he would take and put 
the oil on. 

Q Did you stop the motor? 

Pe LCS. 

( Whenever vou wanted to oil it then you stopped the 
motor, did vou? 

A It doesn’t require oil on the motor, only when he starts 
to work at noon. 

Q Did you ever oil that motor while it was running? 

“A ©=6NOo, sir, and it didn’t need it. 

@ Why didn't you oil it while it was running? 

A It didn’t need it and he didn’t have time. 

MER. McGORD: That is all. 


: RE-DIRECT EXAMINATION, 


MIR. MEYERS: 
You made a statement just now that Savage covered 
something. Tell him to tell us what Savage covered. 
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MR. McCORD: f object to that unless it is something in 
connection with this machine. 

MR. MEYERS: You asked him that. 

MR. MeCORD: TI never asked him any such question. He 
volunteered that, but not in response to my question. 

Mit. MEYERS: TF don’t think the jury understood just 
what it was. 

MR. MeCORD: I never asked him any such question. 

Mh. MEYERS: You asked him a question that brought 
that answer out. 

THE COURT: I will sustain the objection, 

() You said just now that you went up to the White Build- 
ing and had a conversation with the doctor of Stone & Webster 
—the doctor and Mr. Elmore and somebody else. How did you 
come to be up there? 

A Well now, he is answering—he said that when he was 
in the hospital that some one came in there to visit him from 
the company and brought him some papers to sign. I asked 
him why he came to go to the White Building and he starts 
In answering it that way. 

Q Ask him how he came to go up to that meeting; whether 
anyone took hin up there or not or whether he went up there 
in company or unaccompanied. 

A The company’s doctor came there and took him up from 
the hospital up to the White Building office. 

Q When was that, with reference to the time he left the 
hospital? 

A The same day that he left the hospital. 

Q After he had this meeting he did not go back to the 
hospital? 

“~ No. 

Q Tell the jury just what happened in that meeting that 
they mentioned, between the doctor and Mr. Elmore; tell the 
jury just what happened? 

A When he came up there that day he was taken up there 
by the doctor and when he got to the office Mr. Sears was there 
and Mr. Roberts and the doctor, and they asked him if he would 
like to go to work, and he said to them: “What can I do with 
one arm?” He says then that some one told him that Eli 
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wanted him to go back to work, that he would give him steady 
work, a good job, and give him something—give him some 
money. 

Q Was the amount of money mentioned? 

A Smith told him he would give him a few hundred dollars. 

MR. MEYERS: That is all. 


ELI MELOVICH, recalled in rebuttal, testified as follows: 


MR. MEYERS: 


Q Eli, Dr. Elmore has testified that he visited you in the 
hospital, and when he visited you at any of those times that 
he mentioned, state whether or not he said anything about 
settling the litigation, or anything of that kind or nature? 

Mk. McCORD: I object to that as not proper rebuttal. 
Dr. Elmore never said that, because I never asked him that. 

MR. MEYERS: Dr. Elmore said that he never made any 
mention of any settlement in any of his visits. 


Mk. MeCORD: I don’t think I asked him that question. 
The only question T asked him was in regard to the conversa- 
tion in the White Building. 

Mh. MEYERS: I said on any visits that the doctor made 
to him or when he saw him. 

Mh. McCORD: You said in the hospital, and you limited 
it to that one place, or IT would have had no objection. 

MR. MEYERS: JI will change that question then to—dur- 
ing any visits of Dr. Elmore to you at any place? 

MR. McCORD: I object to that question unless he limits 
it to the meeting in the White Building, to which Dr. Elmore 
testified that nothing was said about a settlement. 

MR. MEYERS: Dr. Elmore stated that he never made any 
such statement and the testimony will show that. 

THE COURT: The way to put an impeaching question is 
to refer the witness to the precise time and the persons present 
and ask him if the doctor did say or did not say those words, 
or Words to that effect. This is an instance where you want to 
put leading questions to your own witness for the purpose of 
fixing the time, place and persons present. 
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Q Were you ever present at the White Building when Dr. 
Elmore and several other officers of the Stone & Webster Com- 
pany were present also? 

A Mr. Sears, Dr. Elmore and Mr. Smith. 

@ How did you come to be there, Eli? 

A The doctor came to the hospital and took him up there. 

Q Did you tell the doctor you wanted to go up to the 
White Building? 

A No, sir, he didu’t tell him he wanted to go any place. 
The doctor said: “Come on—come up—the company wauts to 
see you.” 

« Tell him to tell the jury just what happened when he 
got up there. 

A He said that when he went up there the doctor took 
him up and that when he came up to the office there were three 
ov four men there and that there was some man that tried to 
talk the Slavonian language to him, but he could not under- 
stand it because it was a broken language of some other coun- 
try that he spoke, and he asked him several questions and Mr. 
Sears told him that the superintendent Eli wanted him—called 
him to go back to work, and he said: “What I can do with 
one arm—I can’t do so much with one arm,” and Mr. Smith 
remarked that he would give him some money—a little pile of 
money, and to go back and he would have steady work. 

MR. MEYERS: That is all. 


WILLIAM SAVAGE, a witness produced on behalf of the 
plaintiff, testified : 


That he had been working around different kinds of ma- 
chinery for about thirty-five years and was familiar with yari- 
ous kinds of machinery and with machinery used in construc- 
tion work. 

@ Do you know whether the cog-wheels and machinery 
around the motor were guarded or not, Mr. Savage? 

Objected to as irrelevant, incompetent and immaterial. 

Objection overruled and question repeated. Exception taken 
and allowed. 

A The one he was supposed to run? 


200 ELI MELOVICH YS. 


Q Yes. 

A Yes, they were guarded. 

(Y How do you know that? 

A I guarded it myself. 

Q What was your position at that time? 

A At that time I was putting up that motor. 

Objected to. Objection overruled and exception noted for 
defendant. 

Q Mr. Savage, is it customary for companies to guard 
cogs of that sort? 

A Well, it has been in all my cases. 

MR. McCORD: I move to strike that out as not responsive 
to the question. 

THE COURT: The motion is denied. Defendant excepted 
and exception was allowed. 

Q I will ask you to examine that picture (handing photo- 
graph marked Exhibit “A” to the witness) and state whether 
or not it would be possible for a man to oil the boxes around 
the cogs and the wheels without reaching over the wheels—as 
that machine is constructed there? 

MR. MeCORD: 1 object to that as irrelevant, immaterial 
and incompetent. He said he never saw the machine and does 
not know about the connections and does not know how it is 
constructed, and does not know about the platform, and has 
not been there; and it is not a proper hypothetical question. 

MR. MEYERS: He does know them. 

THE COURT: I will overrule the objection. He can an- 
swer if he knows enough about it to answer it. 

THE WITNESS: What is the question? 

MR. McCORD: If you will stop picking your teeth we 
could hear vou better. 

THE WITNESS: I asked what the question was, as I 
can’t hear half what you say. If you will pardon me, I dona 
want to be volunteering anything. 

(Question repeated to witness. ) 

A Well, that is a question that is pretty hard to answer 
from the photograph, because I was never on the top of it and 
[ don’t see how I could. 
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@ You know nothing about the dimensions of that ma- 
chine, you say? 

A Only from looking at it. 

Q Looking at it from where? 

A From the track—that is, from underneath it. 

Q Did you ever see them taking this machine down and 
putting it up? 

A Yes. 

() State how that cog-wheel might be guarded to make it 
more safe, if it is possible to make it more safe than an un- 
guarded wheel? 

MR. McCORD: TI object to that as irrelevant, immaterial 
and incompetent. 

(Objection overruled. Exception noted for defendant. ) 

Q How that wheel might be guarded to make it more safe, 
if it is possible? 

A Well, they could have boxed in the big wheel as far out 
as the shaft and the sides of it, which would have made it more 
safe, 

Q@ Speak out. 

A I Said they could box in the side and back of the gear 
wheel between the gallows frame, to make it more safe. 

© Would the change which you suggested in any way in- 
terfere with the working of the machinery? 

MR. MeCORD: I object to that as irrelevant, incompetent 
and immaterial. 

(Objection overruled and exception noted for defendant. ) 

Dee one. 

() Mr. Savage, would it be sufficient—are vou sufficiently 
familiar with that machine to state whether that platform could 
have been extended and built out in any way and changed with- 
out being interfered with by the machinery? 

(Objected to as irrelevant, incompetent and immaterial. 
Objection overruled and exception noted for defendant. ) 

A I said ves. 

Q Well, if you are familiar enough, will you state to the 
jury what might have been done to enable a person oiling those 
wheels to have gotten sufficiently close to the different boxes 
without reaching over any of them? 
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MR. McCORD: I object to that as irrelevant, incompetent 
and immaterial and it is not within the issues in this case, 
and the witness has not shown himself to be qualified to give 
any such opinion. 

(Objection overruled. Exception noted for defendant.) 

A Yes, sir, it could have been changed so as to get up 
closer to the boxing. 

Q My. Savage, what change might have been made to have 
made it more safe? 

A Well, there is two or three ways they could have changed 
it of course. 

Q State to the Court and jury. 

A One, they could have put another platform above that 
one so as he could have got handily at it, and they could have 
raised the one that was there a little bit and made it a little 
longer. 

Q If vou are familiar enough with that machine, state to 
the jurv whether it would have been possible for a person to 
have approached the bucket wheels and the box around the cog- 
wheel any closer than they would be from the machine, as 
vou know it? 

(Objected to as incompetent, irrelevant and immaterial. 
Objection overruled and exception noted for defendant. ) 

A Yes, sir, they could have changed it so as to have got 
closer to it. 

Q How would that have been done? 

A By putting another platform above the one that was 
there or raising that one. 

On cross-examination the witness Savage testified that he 
was not familiar with the dimensions of the machine or the 
platform or anything about it; that he never was upon the ma- 
chine—just saw it from the ground, a distance of eighteen or 
twenty feet; that he never took any measurements and did not 
know how far the cog-wheel was above the platform. That it 
leoked like it might be four or five feet high and the width 
of it was about four feet. That the two cog-wheels were right 
over the center of the platform. 

Q And the two cog-wheels were right in the center, were 
they not? 
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A Well, yes, that is practically close to the center; they 
would be to one side of the center, 

Q That is about four feet between the bearings and_ be- 
tween the boards on either side, the belt on the one side and 
the buckets on the other, where the man would stand, there 
would be about a four foot opening there, or what was it? 

A About twenty inches, or twenty-four. 

Q@ What is that? 

A <About twenty or twenty-four inches—that is between the 
gallows frame. 

@ Between the cog-wheels on either side would be about 
twenty-four inches? 

A Well, the cog-wheels would be closer to one side than 
the other. 

Q Do you know which side it was closer to? 

A Well, it would naturally be closer to the side that the 
conveyors were on—in other words, the buckets. 

( Would it be the right side or the left side, looking toward 
the cog-wheel from where the man oiling it would be standing? 

A Well, the belt on this one would be on the right side 
to a man standing on the platform, and the gear wheels would 
be practically close to the center, and the buckets on his left. 

Q It would be practically in the center, wouldn’t it? 

A Yes, that is in the center of the whole gallows frame. 

Q Leaving about two feet on either side between the bear- 
ings and the cog-wheels? 

A Something like that, yes. 


M. L. LORD, a witness produced on behalf of the plaintiff, 
testified as follows: 


That he was a mechanical and electrical engineer and had 
lad many years’ experience in the handling of machinery of 
various kinds, and had designed a number of machines similar 
to the one in controversy. He was shown plaintiff's Exhibit 
“A a photograph of the machine and premises, taken after 
the plaintiff came out of the hospital; stated that it was cus- 
tomary to place what are known as housings, generally a sheet- 
ivon housing, over gears. 
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Q Just how is it constructed and what is the nature of it; 
tell the jury, Mr. Lord. 

A <A house is sheet-iron that is placed in this one over the 
top of the gears. It generally fits down close to the gears. 
It has to be determined for two purposes—it acts as a protec- 
tion from— 

MR. McCORD: I object to the witness stating the purpose, 
as not responsive to the question, and as irrelevant, incompe- 
tent and immaterial. 

(Objection overruled. Exception noted for defendant. ) 

A The housing is placed there for two purposes; it is to 
protect the gears from the danger of anything getting into 
them and keeping dirt and stuff out, especially in this line of 
machinery, gravel and stone works; to prevent stone getting 
down into it, because there is considerable wear on the gears, 
and that is one of the principal reasons we placed it on there, 
it is protection against wear and danger of anything getting 
in there, because it is impossible with that housing over the 
gears for anything to drop in there. 

() Does the guarding or housing of those cogs interfere 
in any way with their efficiency as wheels? 

MR. MeCORD: TI object to that as irrelevant, immaterial 
and incompetent. Objection overruled and exception noted for 
defendant. 

e "Not in tive least. 


Qn cross-examination the witness stated: 


-\ I mean to say on the majority of plants which I have 
visited. of which I took note, has guards placed over the wheels 
—in other words, houses. 

() You mean in factories and mills? 

ees. 

( And there all the machinery is guarded, in manufactur- 
ing plants, is it not? 

A Well, take it generally. 

() That is, it is required to be guarded where it can be 
guarded. under the Factory Act as it exists in this state, in 
said manufacturing plants? 
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A Most always a housing is placed over gears where they 
turn down. 

(Q) Prior to the time of the passage of the Factory Act a 
ereat deal of the cog-wheels and shafting was left unguarded, 
wasn't it, in the majority of cases around saw mills, and it 
was not guarded as a rule where it was open and where a man 
could see it—it was not customary prior to the passage of that 
act to guard machinery, even in saw mills and manufacturing 
plemas, was it? 

A Yes, I must say it was; most constructing engineers ¢en- 
erally regard it as necessary. 

Q But I sa— 

A (Continuing)—and planned accordingly. 

Q I say it was the general rule to guard it prior to that 
time, was it? 

A I believe, according to my experience it was, ves. 

@ You never saw one without the guards? 

A Well, I have seen machines without euards, but I must 
say that the majority of them have guards or housing. 

Q That is, those that are in permanent plants or in tempo- 
rary plants? 

A Well, that is a pretty hard question to decide. The ma- 
jority of gravel plants are permanent—the majority of plants 
I visited are practically permanent, that is, thev have heen 
established all the way from five to fifteen or twenty vears. 

Q Ina plant of this kind a man would have very little 
oceasion to go up there, except to oil the machinery. 

A Well, he would have to go up there for a good many 
purposes; he would have to go up there to oil the machinery 
and probably there would be more or less belt troubles that 
he would have to attend to. 

© He would not come in contact or come near this cog- 
wheel except in oiling this machinery, would he, as a rule? 

fees, as a rule. 

@ Sir? 

Pee Uhawtis the rule, yes, sir. 

Q You heard Mr. Savage say it was about four feet he- 
tween the bearings, didn’t you? 

A I don’t believe I paid any attention to his testimony. 
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() Assuming that he said that, and the cog-wheel was right 
in the center, and that would leave two feet to either side for 
oiling purposes, now there would be no occasion for a man to 
go aboye there— 

A Well, of course the shaft would take up a great deal 
of the space and would not leave much space for a man to get 
around. 

€ I say, in front of it; if a man was standing in front 
of it and looking towards it, with the platform four or five feet 
wide for him to stand on, I say there would be no oceasion for 
anybody else going near that machine except for the purpose 
of oiling it, or fixing the machinery, would there? 

A Well, apparently it would not. Of course it depends a 
good deal on conditions. [I did not pay particuiar attention 
to that lifting apparatus there. They might have some trouble 
due to the apparatus clogging at the point of discharge. It 
might be possible that a man would have to go up there to 
clear that sometimes. 


MELI MELOVICH, called ag a witness on behalf of plain- 
tiff. He testified that plaintiff was injured upon the machine 
described in the complaint, on the 12th of July, 1910. 


O. D. EDMONSON, a witness called on behalf of plaintiff 
testified : 


That he had had some experience around machinery, but 
that he was a photographer and took the pictures introduced 
in evidence on the part of the plaintiff; that he took certain 
measurements of the machinery; that the width of the wheel 
was 6°24 inches and the diameter of the wheel was 3 feet; that 
the distance between the large cog-wheel and the driving wheel 
was 1 foot 7 inches; that the gravel machine was about 30 
feet from the ground. 


Thereupon the plaintiff rested and the defendant called as 
its first witness C. A. SEARS, who testified as follows: 


That he was superintendent of construction of the Stone 
& Webster Engineering Corporation; that he was a mechanical 
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and electrical engineer; had been employed by the company 
for about two vears and was acting in that capacity along about 
Sie et, 1910, the day of the accident; that Heewas familiar 
with the gravel plant where plaintiff was injured; that it was 
constructed under his direction, Witness then identified de- 
fendant’s Exhibit °1,° which was offered in evidence without 
objection. He testified that the exhibit showed the measure- 
ments of the distance between the bearings and so on; that the 
drawing was taken from the machine in question. 

Q I will ask vou to indicate on that plan which you have 
there by the letter “A” the point where a man would stand 
who was oiling this machine, upon the platform. There are 
four bearings there, are they not? 

ma «Yes. 

Q Now, will vou mark the four bearings, indicating by 
fiemeners “B.” “C, “D” and “E” so that the jury may he 
able to know just where the bearings supporting the cog-wheels 
are located? 

Peeeoiave marked them “B,” “C,’ “D” and “EB.” 

Defendant’s Exhibit “2” introduced in evidence. 

Q If aman was standing at the point, at the letter “4” 
which you have indicated, where would he be standing with 
reference to the revolving cog-wheels? 

A The cog-wheels would be directly in front of him. 

Q What is the width of the platform, or the size of the 
platform upon which a man would stand oiling the Machine? 

A It is probably about four feet wide and six feet long. 

Q What is the distance between the bearings, Mr. Sears? 

A It is given on the blue print. I cannot tell it from 
memory. 

© Yon can tell by examining the blue print? 

A Yes. From center to center of the bearings is 21 inches. 

© Where are the cog-wheels located? 

A They were located midway between. 

Q <An equal distance on each side, that is the distance 
from the cog-wheels over to the supports of the bearings was 
aenchies ? 
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A No. Irom the center of one bearing to the center of 
the other was 21 inches. The cog-wheels are located there. 

(Referring to Exhibit.) 

Q What is the distance on the platform, four feet, vou say? 

A About four feet. 

Q What is the distance between the bearings supporting 
the smaller cog-wheel and the one supporting the larger? 

A About 1414 inches. 

Q What is the diameter of the larger cog-wheel? 

A 24 inches. 

Q And the diameter of the smaller one? 

A 5 inches. 

Q About what height is the shaft supporting the cog-wheel 
from the platform? 

A My remembrance is it was about to here on ordinary 
sized man. 

Q Just above his breast? 

A Yes. 

Q About what height would it be? You can give vour best 
judgment. 

A I should say about four feet—a few inches over four 
feet. 

Q In oiling that machine I will ask you, Mr. Sears, whether 
a mnan could, by the exercise of reasonable care, In your judg- 
ment, oil ae bearings on both the shafts without coming in 
contact with the cog-wheels? 

A I don’t see any reason why he could not. 

Q He would have on the right-hand side, between the cog- 
wheel and the timber there supporting the bearing, about 24 
inches, wouldn’t he? 

NO, 

Q How much would he have? 

A About 10 inches, 

(. How far on the other side? 

A About the same. 

Q And it is about 1414 inches between the two bearings of 
the two shafts? 

A No, it is 21 inches between the centers of the two bear- 
ings, the bearings themselves being, probably, 4 inches long. 
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Q LE will ask you Mr. Sears if you had any familiarity with 
other eravel plants similar to this one in operation in this 
state? 

A Not exactly similar, No, this was an unusual place 
and required unusual methods of handling gravel. 

Q Just tell the Court how the machine was constructed? 

A This machine is located in a gravel pit, and the sand 
and gravel, or the material dumped from the pit, duinped into 
a depression known as the boot, and the material then was ele- 
yated by this machine to a height, I think in this case about 
25 feet, and it was dumped over into a trough and mixed with 
water and run down a separator with screens, ete., so it would 
separate the sand from the gravel, and also wash ne 

Q Have you seen other elevators—are you familiar with 
the means of operating other elevators of gravel plants and 
other elevators similar to this? 

i Yes, sif. 

Q J will ask you what the custom is in this community 
and the State of Washington, with reference to elevators in 
eravel plants, as to whether the bearings at this point where 
the plaintiff was injured should or shonld not be enuarded—I am 
asking you if vou know what the custom is? 

A There are very few of them guarded. 

Q What would be the custom then? 

A Ou most of them that | have seen they are unguarded ; 
usually in flouring mills and wheat elevators and so forth they 
are very seldom guarded. 

Q As to whether there was anything on the platform to 
interfere with a man’s vision in seeing the cog-wheels in op- 
eration? 

A No, sir; no. 

Q Do you know what time of day this accident occurred, 
ies cars ? 

A It was in the afternoon, about 2 or 3 o'clock if I recol- 
leet it might. 

Q J will ask you whether there was any covering to this 
building—or was it a building? 

A Tt just had a shed over it, just to protect the motor from 
the rain. 
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Q How was it operated? 

A By an electric motor. 

Q Where did you get the power? 

A From the Seattle-Tacoma Power Company. 

© Do you know where any of the other employes of the 
company that were present at the time of this accident are now? 

A f was not at the accident so I do not know who was 
Litere, 

() How long have you known the plaintiff? 

~~ [ noticed him on the works probably two or three weeks 
before the accident; maybe longer, maybe a month or six weeks 
before the accident. 

Q Do you know anything about what position he occupied? 

A No, Ido not. T remember noticing him and having my 
superintendent speak of him as an unusually bright man, and 
that he was advancing him, both him and his brother and a 
couple of cousins, [ understand. One of his brothers is still 
in the employ of the company. 

The witness further testified that after the accident the 
plaintiff stated that he oiled a number of times, a number of 
days and a number of times a day, but that he did not remem- 
ber the exact number of times or days. 

The witness further testified that he offered the plaintiff 
after he left the hospital the same place that he had held be- 
fore at the same wages and that there was nothing to prevent 
a man with one arm from operating the machinery. 

() (Mr. Meyers) Did you, on the occasion of the former 
trial, Mr. Sears, make a statement in answer to a question of 
this sort: “So that in oiling the bearing farthest away from 
you, what would be the distance he would be required to reach 
with his oil? A About 18 or 20 inches?” I think you just 
made the statement that it was 1414. I just wanted to know 
whether or not you made that statement? 

A Well, those distances I am giving you are from mem- 
ory and approximately. I might vary 3 or 4 or 5 inches, and 
maybe 6 inches in giving my testimony. 

(And did you on the occasion of the former trial, in re- 
sponse to this question: “Q How close to it, Mr. Sears— 
close enough so that he could see it? A Oh, yes, probably 
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50 or 60 feet. That is, the place where the men wonld pass 
in proximity to the gravel machine. You just now said 10 or 
15 feet. Did you make that statement? 

A Well, I would like to know the question. 

@ (Reading) “Q How close to it Mr. Sears—close 
enough so he could see it? 

A Oh, yes. Probably 50 or 60 feet. 


On ve-direct examination the witness further testified : 


Q Mr. Sears, a man would have to reach how far, did you 
say standing up in front of the cog-wheel on the oue side or the 
other, how far would he have to reach over to oi] the farthest 
bearing—the bearing supporting the big cog-wheel? 

A LI suppose it would be 15 or 16 inches. 

Q And what was the usual and ordinary length of the can 
that was used in performing that duty? Whatever the can was 
—what is the leneth of the can that is ordinarily used out 
eke y 

A Well, we had cans from the small sizes to the large 
ones, and I do not know what can he was using there. 

Q You do not remember what it was. Assuming that there 
was a 12 inch can used, including the stem, I will ask you is 
there any reason that occurs to you why a man of fair average 
intelligence could not oi] that bearing without coming in con- 
tact with the moving wheel? 

A No, there is no reason that I know of. 

Q <A man with his evesight unimpaired could see the danger 
as well as a college graduate, could he not? 

A I should think so—ves. 


DAVID ROBERTS, a witness on behalf of defendant, testi- 
fied : 


That the plaintiff was asked by him, after he left the hos- 
pital, how many times he had oiled the machinery. That he 
stated he had oiled it for a period of twenty days about ten 
times a day. That the plaintiff could speak English very 
brokenly, and that he was offered a position after he left the 


UA ley ELI MELOVICH YS. 


hospital at the same wages as he had earned before the acci- 
dent, and that he was perfectly capable of performing the 
same work. 


JOHN H. BERRIAN, a witness for the defendant, testified : 


That he was engaged in designing and constructing eleva- 
tors; that it was not customary in the State of Washington 
to guard bearings and cog-wheels in gravel elevators or other 
elevators; that he does not put those machines up but just sells 
them. 

The plaintiff in rebuttal denied the conversations to the 
effect that he had oiled the machinery in question for a period — 
of about twenty days and a number of times a day. 


Dh. BRUCE ELMORE, a witness on behalf of the defend- 
ant, testified : 


That he had been a surgeon for about ten years; was a 
graduate of Columbia University; that he was the first medical 
attendant upon the plaintiff after the accident. 

Q) What did vou do with him after vou found him? 


A I knew the nature of the injury, that is, it had been 
telephoned down, so I at once—with my assistants—prepared 
him and examined the arm and found that it was almost com- 
pletely severed; there was practically nothing left but a little 
skin that held the arm to the shoulder, so I did a complete 
amputation a few inches below the joint. 


Q How far below the shoulder joint? 


A I think it is about two inches of bone that is left. I 
can only state from memory. 


The witness testified further that there were a number of 
abrasions, not many and not severe on the face, head and 
breast; that he had complete charge of the plaintiff from that 
time on; that he was present at the meeting between Mr. Sears, 
Mr. Roberts and plaintiff in the White Building; that he en- 
gaged in the conversation. Upon ecross-examination the witness 
testified as follows: 
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Seer. slevers) Doctor, in the former trial you sere 
asked this question: (Reading) “Q = From your experience 
as a physician and surgeon and having performed that opera- 
tion and treated the plaintiff until August, what would you 
say as to whether there would be any ill results following from 
the loss of that arm, other than the loss of the arm itself? Any 
constitutional injuries resulting from it? A) In very few cases 
would there be any.” Now, were you asked that question and 
did vou give that answer? 

A | presume so. 

Q And were you asked this question; (Reading) “Q = Doc- 
tor, yon would not say that Eli Melovich here had not suffered 
any pains in his chest or had any ill effects so far as that would 
be concerned, in coming in contact with the cogs, would you? 
A I don’t understand the question; he had pain, certainly.” 
And vou were asked this question: (Reading) ‘Doctor, I 
show you a scar here—is that approximately where the cut or 
abrasion vou mentioned was? A Why, I think so—I know 
it was on the face.” Did vou make that statement? 

A I presume I did. 

Q And did yon give this testimony: (Reading) “Q There 
was considerable blood flowing from that wound, was there 
not? A Oh, ves.” Did you make that answer? 

A I remember saying there was blood all over. 

Q “Considerable blood flowing from his arm and also his 
face? A Why, he was covered with blood.” Did you make 
that answer? 

me eS. 

Thereupon, in furtherance of justice and that right may 
be done, the defendant presents the foregoing as its bill of ex- 
ceptions, and prays that the same may be settled, allowed, 
signed and certified by the Judge who tried the cause, as pro- 
vided by law. 

KERR & McCORD, 
Attorneys for Defendant. 


Indorsed: Defendant's Proposed Bill of Exceptions. Filed 
in the U. 8. District Court, Western Dist. of Washington, May 
Poecie A. We Engle, Clerk. By S., Deputy. 
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United States Circuit Court, Western. District of Washington. 
Northern Division, 


ELI MELOVICH, 


) 
Plaintiff, | No. 1934. 
VS. 
Delivered Nov. 6, 
STONE & WEBSTER ENGINEERING 1911. 
CORPORATION, 


Defendant. : 


ORAL DECISION ON MOTION FOR JUDGMENT NON 
OBSTANTE VEREDICTO AND FOR A NEW TRIAL. 


This is a case in which the jury rendered a verdict for more 
than $12,000 damages to a man who, while working in plain 
view and conscious knowledge of the operation of unguarded 
cogs suffered himself to get in contact with the cogs and lost 
an arm and was scratched and injured otherwise. As I indi- 
cated on the trial, the rules of law which precludes a recovery 
by a workman from his emplover for injuries suffered in con- 
sequence of exposure to a known danger and in consequence of 
his own contributory negligence, should have entitled the de- 
fendant to a non-suit or directed verdict, but the decisions so 
often repeated by the Circuit Court of Appeals for the Ninth 
Circuit requiring personal injury cases to be determined by 
juries, constrained me to submit the case to the jury. Whilst 
it is true that these cases must be decided by juries, neverthe- 
less when a verdict is rendered which in the mind of the trial 
judge is unconscionable and contrary to the law, the Court 
in the exercise of a sound discretion can at least require that 
two juries shall be given an opportunity to pass on the case 
before the decision becomes final. I have a consciousness and 
did have before the hearing of the motion for a new trial in 
this case, that the verdict is unjust and that is the foundation 
of this decision granting a new trial; the superstructure is 
that—I find that the case was submitted to the jurv under an 
erroneous instruction. The Court read to the jury an instrue- 
tion requested by the plaintiff’s attorney, containing an error, 
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by it the jury were instructed in effect that they could con- 
sider any negligence on the part of the defendant which the 
evidence proved. This was materially erroneous and at yari- 
anee with other instructions given requiring the jury to decide 
the issue as to the particular negligence specified in the com- 
plaint. Counsel for the plaintiff wrote that instruction aud 
the Court read it to the jury, and counsel for the defense, alert 
for the protection of the defendant's rights, failed to take notice 
of that error at the time. I can only explain it on the theory 
that from weariness my mind was not acute as it should 
have been at that time. Now, although it was not excepted 
to at the time it is a matter that appeals to my discretion and 
I believe that justice requires the granting of a new trial so 
that the case may be again submitted to a jury under instruc- 
tions free from error. The defendant’s motion for a judgment 
non obstante is denied and the motion for a new trial is eranted. 
Cc. H. HANFORD, 
United States District Judge. 


Indorsed: Oral Decision on Motion for Judgment Von 
Obstante Veredicto and for a New Trial. Filed in the U. S. 
District Court, Western Dist. of Washington, June 22, 1912. 
A. W. Engle, Clerk. By 5., Deputy. 


In the United States District Court for the Western District 
of Washington. Northern Division. 


mie wa LOVICH, } 
Plaintiff, | 
Vs. No. 1394. 
STONE & WEBSTER ENGINEERING Bond. 


CORPORATION, a corporation, | 
Defendant. J 


KNOW ALL MEN BY THESE PRESENTS: Wun «(es 
STONE & WEBSTER ENGINEERING CORPORATION, a 
Corporation, as principal, and NATIONAL SURETY COM- 
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PANY as surety, are held and firmly bound unto Eli Melovich, 
plaintiff above named, in the sum of Six thousand and no/100 
DoHars ($6,000.00) to be paid to the said Eli Melovich, his 
executors, administrators and assigns, to which payment well 
and truly to be made we bind ourselves and each of us, jointly 
and severally, and our and each of our successors, representa- 
tives and assigns, firmly by these presents. 

Sealed with our seals and dated this the 8th day of June, 
ay, ID) ashley 

WHEREAS, defendant above named has sued out a Writ 
of Error to the United States Circuit Court of Appeals for the 
Ninth Circuit to reverse the judgment entered in the above 
named Court in favor of the plaintiff and against the defend- 
ant in the sum of $4,262.00 and costs to be taxed at $._..... 

NOW THEREFORE, the condition of this obligation is 
such that the above named defendant shall prosecute said Writ 
of Error to effect and answer all costs and damages if it shall 
fail to make good its plea, then this obligation shall be void ; 
otherwise shall be and remain in full force, virtue and effect. 

WITNESS our seals and names hereto affixed the day and 
year first above mentioned. 


STONE & WEBSTER ENGINEERING CORPORATION, 
: By KERR & McCORD, 
Its Attorneys. 
NATIONAL SURETY COMPANY, 
(Seal) By M. H. ARNOLD, 
Resident Vice-President. 
Attest: GEO. W. ALLEN, 
Resident Assistant Secretary. 


Service of the foregoing bond is hereby accepted this 7th 
day of June, 1912. 
HERBERT W. MEYERS, 
Attorney for Plaintiff. 
Approved June 10, 1912. 
C. H. HANFORD, Judge. 


Indorsed: Bond. Filed in the U. 8. District Court, West- 
ern Dist. of Washington, June 8, 1912. A. W. Engle, Clerk. 
By S., Deputy. 
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In the United States Circuit Court for the Western District 
of Washington. Northern Division. 


Pin She WwOWdiCH, ) 
Plaintiff, | 
VS. 
No. 1934. 
STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, 
Defendant. J 


COURT'S ORDER AND STATEMENTS. 


This matter coming on for hearing this 30th day of October, 
1911, after the motion had been argued by Herbert W. Meyers, 
attorney for plaintiff, and Kerr & McCord, for defendant, and 
the Court being duly advised, makes the following statements 
and order: 

“A oranting or refusing to grant a motion for a new trial 
is a matter in the sound discretion of the Court. I would not 
assume to erant a motion for a new trial where there is no 
legal ground, but this case on its merits appeals to the discretion 
of the Court. I think the motion should be granted. Now 
there is legal ground shown by this motion in this, that by 
the instructions given there were errors in the manner in which 
the ease was submitted to the jury. The Court did intend to 
instruct the jury that it was necessary to find specifically that 
the negligence charged in the complaint had heen proved. The 
Court did so instruct the jury, but that was inconsistent with 
the other instruction given, to find for the plaintiff if the evi- 
dence proved any negligence. Now that word “any” is espe- 
cially important when considered in connection with the argu- 
ments, for the argument took pretty wide scope and counsel 
labored with the jury to convince them that the defendant was 
euilty of wrongdoing towards this plaintiff by putting him in 
a position of peril, insisting that he was exposed there to extra- 
ordinary dangers that were not charged in the complaint, and 
when the jury heard the Court say “any negligence,” they may 
have thought that they were justified in rendering a verdict on 
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general principles against the defendant, and that would seem 
to be indicated in the amount of the verdict they rendered. The 
plaintiff appeared here on the witness stand as an able-bodied, 
robust, healthy man—he lost an arm, it is true, but in keeping 
with other cases in which verdicts have fixed the amount of 
damages, $12,000 or $12,500, I have forgotten the exact amount, 
is about five times as much as usually has been considered rea- 
sonable compensation for the loss of an arm, if a man is other- 
wise physically an able-bodied person. I think this verdict is 
an unjust verdict and there is legal grounds for setting it aside 
and the Court grants the motion for a new trial. 
C. H. HANFORD, Judge. 


Indorsed: Court’s Order and Statements. Filed in the U. 
S. District Court, Western Dist. of Washington. June 21, 1912. 
A. W. Engle, Clerk. By S., Deputy. 


In the District Court of the United States for the Western 
District of Washington. Northern Division. 


ELI MELOVICH, 
Plaintiff, 
Wise 


| 
| 
r No. 1934. 
STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, | 
Defendant. J 


PETITION FOR WRIT OF ERROR. 


The above-named defendant, Stone & Webster Engineering 
Corporation, a corporation, feeling itself aggrieved by the ver- 
diet of the Jury and the judgment entered against it on the 15th 
day of February, A. D. 1912, in said action, comes now by its 
attorneys and petitions this Court for an order allowing it to 
prosecute a Writ of Error to the Honorable Circuit Court of 
Appeals for the Ninth Circuit, under and in accordance with 
the laws of the United States in that behalf made and_pro- 
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vided, and that an order be made fixing the amount of security 
which defendant shall give and furnish upon said Writ of Error, 
conditioned as required by law as in cases where supersedas 
and stay of execution are desired; and that upon giving such 
security all further proceedings in the above-entitled Court be 
suspended and stayed until the determination of said Writ of 
Error by the United States Circuit Court of Appeals for the 
Ninth Cirenit, and your petitioner will ever pray. 
KERR & McCORD, 
Attorneys for Defendant. 


Service of the foregoing Petition for Writ of Exror is hereby 
accepted, this Tth day of June, 1912. 
HERBERT W. MEYERS, 
Attorney for Plaintiff. 


Indorsed: Petition for Writ of Error. Tiled in the U. &. 
District Court, Western Dist. of Washineton. June 8, 1912. 
A. W. Engle, Clerk. By 8., Deputy. 


In the District Court of the United States for the Western 
District of Washington, Northern Dirision. 


ELI MELOVICH, | 
Plaintiff. | 


Vs. 
STONE & WEBSTER ENGINEERING 


CORPORATION, a corporation, | 
Defendant. J 


No. 1934. 


ORDER ALLOWING WRIT OF ERROR AND OTA ONS 
AMOUNT OF SUPERSEDEAS BOND. 


The defendant having this day filed its petition for a Writ 
of Error from the judgment entered herein to the United States 
Cireuit Court of Appeals for the Ninth Cireuit, together with 
an assignment of errors, all in due time, and praying that an 
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order be made fixing the amount of security which defendant. 
shall furnish on said Writ of Error, and that upon the giving 
of said security all proceedings in this Court be stayed pend- 
ing the determination of said Writ of Error; it is hereby 


ORDERED That a Writ of Error is hereby allowed to have 
said judgment reviewed in the United States Circuit Court of 
Appeals for the Ninth Circuit; and it is further 

ORDERED That upon the defendant, Stone & Webster En- 
gineering Corporation, a corporation, filing with the Clerk of 
this Court a good and sufficient Bond, in the sum of Six Thou- 
sand Dollars ($6,000.00) to the affect that if the said defendant, 
Stone & Webster Engineering Corporation, shall prosecute the 
said Writ of Error to effect, and answer all damages and costs 
if it fails to make its plea good, then the said obligation to be 
void; otherwise to remain in full force and virtue. Said bond 
to he approved by the Court, and all further proceedings in 
this Court be and are hereby suspended and stayed until the 
determination of the said Writ of Error by the Honorable 
United States Cirenit Court of Appeals for the Ninth Judicial 
(recut t. 

Dated at Seattle, Washington, this the &th day of June. 
piel BS) ae 

C. H. HANPORD, Judie. 


Service of the foregoing Order Allowing Writ of Error and 
Fixing Amount of Supersedeas Bond is hereby accepted this 
ithtdas of June, foie. 

HERBERT W. MEYERS, 
Attorney for Plaintiff. 


Indorsed: Order Allowing Writ of Error. Filed in the 
U. &. District Court. Western Dist. of Washington, June = 
ile. A.W. Engle, Glerk. “895s, Wemar. 
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United. States District Court, Western District of Washington. 
Northerm Division. 


ELI MELOVICH, > 
Plaintiff, 
Wish 


: No. 1934. 
STONE & WEBSTER ENGINEERING 


CORPORATION, a corporation, 
Defendant. J 


ASSIGNMENT OF ERRRORS. 


Comes now the defendant Stone & Webster Engineering 
Corporation, a corporation, and files the following assignment 
of the errors upon which it will rely on the prosecution of its 
Writ of Error in the above-entitled cause. 


Ie 


That the Court erred in refusing to sustain defendant's ob- 
jection to certain testimony of the plaintiff. The following 
question was propounded to William Savage, a witness for the 
plaintiff : 

Q Do you know whether the cog-wheels and machinery 
around the motor were guarded or not, Mr. Savage? 

To this question the defendant objected on the ground that 
it was immaterial. The Court overruled defendant’s objection, 
to which ruling defendant excepted and exception was allowed. 


In 


The Court erred in overruling the objection of the defend- 
ant to certain testimony of the witness William Savage, a wit- 
ness on behalf of the plaintiff, as follows: 

Q I show you a picture of a machine, and I will ask you 
to state to the jury whether it is customary for companies for 
whom you have been employed in the past operating machines 
that you have seen, to guard cog-wheels of that sort? 

MR. McCORD: I object to that as irrelevant, immaterial, 
incompetent and particularly, Your Honor, in view of the law 
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as it exists now; under the statutes of this State and since the 
Factory Act is passed, machinery in factories and machinery 
plants are required to be guarded. This case does not come 
within that act and counsel is not proceeding upon that theory, 
and what would be customary in a factory or a sawmill or a 
flour mill has no application to an isolated machine out in the 
open, Which is intended only for temporary purposes. I do not 
think the question is proper. 

THE COURT: If the Factory Act were being invoked here 
I should consider this question mater ial, but as it is not, I think 
it is competent for a witness who is acquainted with machinery 
to testify what is usual and customary in the construction of 
that kind of machinery. 

MR. McCORD: I object to it on the further ground that it 
is not a proper hypothetical question as the witness is not 
shown to have any knowledge on the subject whatever. He said 
he had not seen this machine and had not examined it and did 
not know anything about it except by passing by. 

The objection was overruled and to the ruling of the Court 
exception was taken and allowed. 

Q Mr. Savage, is it customary for companies to guard cogs 
of that sort? 

A Well, it has been in all my cases. 

MR. McCORD: I move to strike that out as not responsive 
to the question. 

THE COURT: The motion is denied. To this ruling the 
defendant excepted and exception was allowed. 


Lr. 


That the Court erred in overruling the objection of the de- 
fendant to certain testimony of the witness William Sav age, a 
witness on behalf of the plaintiff, as follows: 

Q Mr. Savage, what change might have been made to make 
it more safe? 

A Well, there is two or three ways they could have changed 
it, of course, 

( State to the Court and jury. 

A One, they could have put another platform above that 
one so as he could have got handily at it, and they could have 
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raised the one that was there a little bit and made it a little 
longer. 

@ If you are familiar enough with the machine, state to 
the jury whether it would have been possible for a person to 
have approached the bucket wheels and the box around the cog- 
wheel any closer than they would be from the machine as you 
know it, by any change that might be made on that machine? 
to which question the defendant objected on the ground that 
it was irrelevant, incompetent and immaterial. The Court 
overruled the objection, to which ruling exception was duly 
taken and allowed. 

A Yes, sir, they could have changed it so as to have got 
closer to it. 

© How would that have been done? 

A By putting another platform above the one that was 
there or raising that one. 

IW 

That the Court erred in refusing, at the conclusion of the 
testimony, defendant's motion for a directed verdict In favor 
of the defendant. To the ruling of the Court denying defend- 
ant’s motion for a directed verdict the defendant duly excepted. 
and exception was allowed. . 

The following proceedings were taken upon said motion: 

MR. MceCORD: LTnow move the Court to take the case from 
the jury and to direct the jury to bring in a verdict in favor of 
the defendant in this action, for the reason that upon the en- 
tire testimony the plaintiff has entirely failed to make out a 
case of negligence against the defendant. I do not care to 
arene the matter at any length; I simply want to eall atten- 
tion to my view of the matter, that the plaintiff, while he was 
injured, was working in a place where the danger of the ma- 
chine was open, obvious and apparent to him. He has shown 
himself to be a man of ordinary understanding and with unim- 
paired evesight and he could see this machine and he could see 
its danger and appreciate it and knew that if he put his hand 
in contact with it or allowed his clothes to come in contact Ww ith 
the revolving cogs he would be drawn into it and be injured and 
hurt. 
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After argument of the motion to the Court the Court ruled 
as follows: 

THE COURT: I consider that it is expedient for the jury 
to decide this case. I shall deny the motion. 


To this ruling the defendant excepted and exception was 
allowed. 


V. 


That the Court erred in denying defendant’s motion for a 
new trial, to which ruling of the Court the defendant excepted 
and exception was allowed. 

WHEREFORE the said defendant, plaintiff in error, prays 
that the judgment of the said trial Court be reversed and that 
said District Court of the United States for the Western Dis: 
trict of Washington, Northern Division, be directed to grant a 
new trial of said cause. 

KERR & McCORD, 
Attorneys for Defendant. 


Service of the foregoing Assignment of Errors is hereby ac- 
cepted this 7th day of June, 1912. 
HERBERT W. MEYERS, 
Attorney for Plaintiff. 


Indorsed: Assigninent of Errors. Filed in the U. §. Dis- 
trict Court, Western Dist. of Washington, June 8, 1912. A. W. 
Engle, Clerk. By 8., Deputy. 
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In the District Cowt of the United States for the Western 
District of Washingtou. Northern Division. 


ELI MELOVICH, > 
Plaintiff, | 
VS. | 
No. 1934. 
STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, 


Defendant. J 


PRAECIPE FOR RECORD ON APPEAL. 


Yo the Clerk of the above-entitled Court: 


You will please prepare a transcript of the complete record 
in this cause to be filed in the Court of Appeals for the Ninth 
Judicial Circuit under the appeal heretofore perfected to said 
Court and include in said transcript all of the pleadings, pro- 
ceedings and papers on file herein. Said transcript to be pre- 
pared as required by law and the rules of this Court and the 
rules of the United States Circuit Court of Appeals for the 
Ninth Cireuit and on file in the office of the Clerk of the said 
Circuit Court of Appeals at San Francisco, before the sth day 
ofesuly, 1912. 

KERR & McCORD, 
Solicitors for Appellant. 


Indorsed: Praecipe for Record on Appeal. Filed in the 
U. S. District Court, Western Dist. of Washington, June 12, 
ieee. We Pnoele Clerk. By S., Deputy. 
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In the District Court of the United States for the Westeru 
District of Washington. Northern Division. 


ELI MELOVICH, 7} 
Plaintiff and Defendant in Error, | 
VS. H 
; No. 1934. 
STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, 


Defendant and Plaintiff in Evror. J 


CLERK'S CERTIFICATE TO TRANSCRIPT OF RECORD. 


United States of America, 
Western District of Washington—ss. 


I, A. W. Engle, Clerk of the District Court of the Umi 
States, for the Western District of Washington, do hereby cer- 
tify the foregoing 230 printed pages, numbered from 1 to 230, 
inclusive, to be a full, true and correct copy of the record and 
proceedings in the above and foregoing entitled cause and the 
entire record as the same remain of record and on file in the 
office of the Clerk of said Court, save and excepting Plaintiff's 
dxhibits A, B-1, B-2, B-3, B-4, B-5, B-6, B-7, B-8, B-9, B-10, 
B-11, B-12, B-18, and Defendant's Exhibits 1, 2 and 3, separate- 
ly certified of even date herewith, and transinitted to the Cireuit 
Court of Appeals, there to be inspected and considered, together 
with the record upon appeal in this cause, said exhibits being 
transinitted pursuant to the order of the District Court made in 
the said cause July 1, 1912, a copy of which order will be found 
on page 149 of said record, and that the same constitutes the 
record on appeal from the Order, Judgment and Decree of the 
District Court of the United States, for the Western District 
of Washington, to the United States Circuit Court of Appeals 
for the Ninth Judicial Circuit in said cause. 

I further certify that I hereto attach and herewith trans- 
mit the original Citation and Writ of Error issued in this 
Cause, 

1 further certify that the cost of preparing and certifying 
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the foregoing return to Writ of Error is the sum of Three THun- 
dred and Fifty-five Dollars and Seventy-five Cents ($355.75), 
and that the said sum has been paid to me by Messrs. Kerr & 
McCord, Attorneys for Defendant and Plaintiff in Error. 

IN TESTIMONY WHEREOF I have hereunto set my hand 
and affixed the seal of said District Court, at Seattle, in said 
iciceetiis 15th dav of July, 1912. 


A. W. ENGLE, Clerk. 


United Ntates District Court, Western District of Washtugtou. 
Northern Division. 


ELI MELOVICH, | 
Plaintiff, | 
VS. | No. 1934. 


STONE & WESTER ENGINEERING Citation in Error. 
CORPORATION, a corporation, | 
Defendant. J 


The President of the United States, to Eli Melovich, and Her- 
bert W. Meyers, his Attorney : 


You are hereby cited and admonished to be and appear at 
the United States Circuit Court of Appeals for the Ninth Cir- 
cuit, to be held in the City of San Francisco, within thirty days 
from the date of this writ, pursuant to a Writ of Error filed 
in the office of the Clerk of the United States District Court 
for the Western District of Washington, Northern Division, 
sitting at Seattle, wherein you are Plaintiff and Defendant in 
Error, to show cause, if any there be, why the judgment in said 
Writ of Error mentioned should not be corrected and speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Edward D. White, Chief Justice of 
the Supreme Court of the United States, this the 8th day of 
June, in the year of our Lord one thousand nine hundred and 
twelve. 

Cc. H. HANFORD, Judge. 
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Attest my hand and the seal of the United States District 
Court for the Western District of Washington, Northern Di- 
vision, at the Clerk’s office at Seattle, Washington, the day and 
year last above written. 

(Seal) A. W. ENGIE: 
Clerk of the United States District Court for the Western 
District of Washington, Northern Division. 


Service of the foregoing Citation in Error acknowledged 
this the (th day of June, A. D. 1912. 


HERBERT W. MEYERS, 
Attorney for Plaintiff. 


Indorsed: No. 1934. In the District Court of the United 
States for the Western District of Washington, Northern Di- 
vision. Eli Melovich, Plaintiff, vs. Stone & Webster Engineer- 
ing Corporation, a corporation, Defendant. Citation in Error. 
Filed in the U. 8. District Court, Western Dist. of Washing- 
ton, June 8, 1912. A. W. Engle, Clerk. By S., Deputy. Kerr 
& McCord, 1809-16 Hoge Building, Seattle, Wash., Attorneys 
for Defendant. 


United States District Court, Western District of Washington. 
Northern Division. 


ELI MELOVICH, 
VS. 


STONE & WEBSTER ENGINEERING 
CORPORATION, a corporation, 
Defendant. 


WRIT OF ERROR. 


The President of the United States to the Honorable, the Judge 
of the District Court for the Western District of Washing- 
ton, Northern Division, GREETING: 

Because in the record and proceedings and also in the ren- 
dition of the judgment upon a plea which is in the said Court 
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before you, or some of you, between Ili Melovich, the Plain- 
tiff and the Defendant in Error, and Stone & Webster Innegi- 
neering Corporation, a corporation, Defendant and Plaintiff 
in Error, manifest error hath happened, to the great prejudice 
of the said Stone & Webster Engineering Corporation, Defend 
ant and Plaintiff in Evror, as by its complaint and assignment 
of errors appears: 

We, being willing that error, if any there he, should be duly 
corrected and full and speedy justice done to the parties afore- 
said, in this behalf do command you, if judgment be therein 
viven, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things 
concerning the same, to the United States Circuit Court of 
Appeals for the Ninth Cirenit, together with this writ, so 
that you have the same at the City of San Franciseo, in the 
State of California, on the Sth day of Juiy, next, and within 
thirty days from the date hereof, in the said Circuit Court of 
Appeals to be then and there held; that the record and pro- 
ceedings aforesaid, being inspected, the said Circuit Court of 
Appeals may cause further to be done therein to correct that 
error. what of right and according to the laws and customs of 
the United States should be done. 

Witness the Honorable Edward D. White, Chief Justice of 
the Supreme Court of the United States, this the Sth day of 
June, in the year of our Lord one thousand nine hundred and 
twelve. 

(Seal) A. W. ENGLE, 
Clerk of the United States District Court for the Western 
District of Washington, Northern Division. 


United States of America, 
Western District of Washington—ss. 


We hereby acknowledge receipt of a true and correct copy 
of the foregoing Writ of Error and acknowledge service of said 
Writ of Error by the receipt of a copy thereof. 

ELI MELOVICH, 

By HERBERT W. MEYERS, His Attorney. 
HERBERT W. MEYERS, 

Attorney for Plaintiff. 
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Indorsed: No. 1934. In the District Court of the United 
States for the Western District of Washington, Northern Di- 
vision. Eli Melovich, Plaintiff, vs. Stone & Webster Engineer- 
ing Corporation, a corporation, Defendant. Writ of Error. 
Filed in the U. S. District Court, Western Dist. of Washington, 
June 8, 1912. A. W. Engle, Clerk. By S., Deputy. Kerr & 
McCord, 1309-16 Hoge Building, Seattle, Wash., Attorneys for 
Defendant. 


